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PETITION OF THE REPUBLICAN NATIONAL 


COMMITTEE FOR RELIEF AGAINST CBS 


This Petition is filed on behalf of the Republican National Committee 
(RNC) to obtain relief from the failure of the Columbia Broadcasting System 
V/ 
(CBS) to grant the request of RNC for time over the network to respond 


to the CBS network appearance on July 7, 1970 of Lawrence F. O'Brien on 


behalf of the Democratic National Committee (DNC). 


: 4 
We have received no reply to our requests for time, but public statements 


vq 


by the President of CBS imply a negative response will be forthcoming if, 
indeed, any reply is forthcoming. 

As a preliminary matter we first wish to emphasize the need for expeditiou 
action on this matter. te the RNC is to be given a meaningful opportunity to . 
respond to the broad issues raised by the DNC program of July 7, it must be 
proximate in time else the issues will dim in the minds of the public. 

We will briefly state the background of events which gave rise to this 
controversy and then explicate our position with respect to the issues 


presented. 


NT 


1/ Attached are two telegraphic messages by RNC to CBS dated July 3, 1970 
and July 8, 1970, to which CBS has not responded. 
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BACKGROUND 


On May 19, 1970 the Democratic National Committee filed a Request for 
Declaratory Ruling requesting the Federal Communications commission to rule 
that "A broadcaster may not, as 4 general policy, refuse to sell time to 
responsible entities, such as DNC, for the solicitation of funds and for 
comment on public issues". The DNC Request, which is still pending before 
the Commission, was opposed by CBS in Comments filed on June 22, 1970, on 
grounds, among others, that it would violate the Communications, “Act and re- 


pudiate the Fairness Doctrine. | 


Simultaneously, on June 22, 1970, CBS by celegran offered DNC 25 minutes 
of free time on the CBS television and radio networks to be used at 10 pM, 
EDT, on July 7, 1970, for “presentation of the Committee's views" coupled 
with notice that it would accept paid announcements from DNC for fund-raising 
purposes. CBS further notified DNC that 4t would from time to time during 
the course of the year make available additional free time. Thus the offer 
was not specifically directed to balancing the discussion of controversial 
public issues which might have been raised by President Nixon during his 
broadcast appearances, as the CBS-message-to-0' Brien seemed to imply. Rather, 


the offer permitted DNC to use the time for any purpose, including mere parti- 


san advocacy and party propaganda. 


On July 7, 1970 Democratic Party Chairman Lawrence F. O'Brien broad- 


ast a 25-minute program in response to the CBS offer of free tine. Mr. O'Brien's 


speech was not devoted to giving the other side of issues discussed by President 


SS eee 


2/ Attached is a CBS press release dated June 22, 1970, which contains the 
telegraphic message. (Exhibit 2). 
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3/ 


Nixon in his recent broadcasts. On the whole, it was a political attack 
on the President and his party, coupled with a closing commercial that funds 
be contributed to support DNC's goal of ousting Republicans from office. It | 
directly raised the fresh issue not specifically treated by any Presidential 
speech: which political party should hold power. 

The six presidential addresses carried by CBS between 11/3/69 and 6/30/709 


did not address themselves to the issue of "which party?". They did not attacg 


the Democratic Party or the Democratically-controlled Congress. Rather, they i 
4 
dealt with the State of the Union, viz: the President's analysis of the probl® 


he had taken or would take. He did not mention the Democratic Party. 

in the April 30th speech the President made clear that the Presidential action| 
were taken in spite of the possible adverse effects upon his political Fortene’ 
or those of his party. In none of these did he deal with the purely partisan 
issue as to which party should hold power. His purpose, confirmed by his per 
formance, was to report, as Chief Executive, on the state of things in the 


nation, not to boast of the virtues of the Grand Old Party. 
DISCUSSION 


Since CBS has exercised its journalistic freedom to permit DNC 
to propagandize on the broad issue as to which major party should hold 
power, CBS has the ensuing duty under the Fairness Doctrine to seek out an 
appropriate spokesman to respond. We assume that CBS could not hold in good 
3/ Script attached as Appendix A. It is pertinent in this regard that 
President Nixon's most recent broadcast appearance had been his news con* 
ference the week before with network anchormen limited by agreement solel 


to foreign affairs, including the Viet Nam-Cambodia situation. Mr. O'Brig 
speech devoted approximately 2 of his 25 minutes to this issue. > 
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faith that RNC is an inappropriate counter-spokesman or that someone else 


is a more appropriate spokesman on the broad issue as to whether Republicans 
or Democrats should hold power. In any event CBS needs to search mo further. 
RNC is eager and ready. This is the rather unique case where the appropriate 
respondent is so conclusively and exclusively elected that for CBs to search 
further for another would constitute behavior fo outrageous and biased as to 
utterly negate its qualifications as a “public trustee". It is beyond doubt 
that the Commission has the power “to conclude that the objective of adequate 
presentation of all sides may be best served by allowing those most closely 
affected to make the response." Red Lion Broadcasting Co., en Ss FCC, 
395 U.S. 367, 379. 

While the national committees of the Democratic and Republican parties 
are undoubtedly appropriate spokesmen to argue the issue of which of the 
major parties should be in power and to "sell" prospective contributors, they 
are not necessarily appropriate spokesmen to discuss specific political, economic 
and social issues -- the “gut issues". National Committees are not policy spokes- 
men Or policy-setting organizations. Their primary functions nn to hold conven- 
tions, raise money and to get the candidates of their party elected regardless 
of the candidate's position on particular issues. The Denocratic party, qua 


party, is not monolithic on policy. Its members vary widely regarding practically 


—S— 
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any given issue. It is also well known that disagreement with any 
President on particular issues is not the peculiar province of the oppo- 


sition party -- such disagreement oftentimes comes from Congressional 
5/ 
members of the President's own party. 


We refer to these circumstances for several reasons. There are 
always appropriate spokesmen available from either within or without 
the President's party to express views contrary to those expressed by the 
President. Indeed, a serious question is raised whether CBS can assign to 
DNC the role of “appropriate spokesman" of the “loyal opposition" under all 
circumstances. See Golden West Broadcasters, 8 FCC 2d 987, 10 RR 2d 523 
(1967). Where a national committee is permitted to express views, these 
views will be inherently partisan in nature and, out of practical necessity, % 


issue-dodging to a high degree since the national committee itself does not 


4/ For instance, on the Cooper-Church Amendment (Amendment to Foreign 
Military Sales Act HR 15628), 42 Democratic Senators voted in favor 
and 11 against the Amendment. (Congressional Quarterly, July 3, 1970, 
at 1713). In the House of Representatives on the same subject (motion 
to tally, roll call - 208) 99 Democrats voted one way and 121 Demo- 
crats voted the other way. (Washington Post, July 10, 1970, at A-1l). 
A study by Congressional Quarterly indicates that in 1969 Democrats 
in Congress divided along North-South lines on 36% of all roll call 
votes. Such split, Congressional Quarterly tabulated, occurred most 
frequently in the very sensitive areas of government spending and taxes. 
(Congressional Quarterly Almanac, 1969, at 1071.) Similarly, on the 
Voting Rights Act (HR 4249) the vote on one crucial acceptance of the 
Senate amendments (H. Res. 914) saw the Democrats in one House split 
172-56. (Congressional Quarterly, June 26, 1970, at 1666.) We are 
citing these’ statistics, not as a criticism of the Democratic party, 
not in any partisan sense, since similar splits have occurred on these 
and other issues within the Republican party. These facts, however, 
strongly indicate that a party qua party is not the vehicle for the 
discussion of issues. 


Thus, for instance, one co-sponsor of the Cooper-Church Amendment 

is Senator Sherman Cooper, Republican of Kentucky. The co-sponsor of 
the McGovern-Hatfield Amendment is Senator Mark Hatfield, Republican 
of Oregon. 
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establish, control or represent the views of its members on the issues of 
the day. It is solely interested in getting back in power -- a nett it 
must promote no matter how much its members and candidates are divided on 
the "gut issues" facing the nation. ! 

We do not question the right of any national party to broadcast its 
partisan propaganda. We merely contend that, since all views expressed 
by DNC were, and out of practical necessity must almost always be, directed 
primarily to the “which party?" issue, it is an event that should only be 


countered by national committees seeking a contrary result. 


We make no claim here that the Commission should interfere with the 
CBS's journalistic decision to grant time to the DNC to be used as that 


party sees fit for propaganda and fund-raising purposes. It deserves notice, 


however, that on the same day that CBS announced the grant of time, it self- 


righteously condemned the very type of action it took as being contrary to the 


6f 
In a lengthy document filed at the FCC on June 22, 1970, the day it 


standards of journalism it so frequently vaunts. 


notified DNC of the grant of time and in response to a request of the DNC 


for a declaratory ruling concerning access to time on broadcast stations, CBS 
declared as follows: 

“CBS has long maintained policies which in general provide 
that broadcasts dealing with current controversial issues 
be produced under the supervision and control of CBS News 


or a CBS Owned Station. Only by lodging these responsibilities 


ee — 


6/ Commission Reference 8330, C5-1344. 
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with our own personnel can we effectively insure that 
objectivity and fairness will actually be achieved.... 
CBS has concluded that as a licensee in a medium with 

a finite amount of time to provide news, information 

and entertainment, we best serve the public by presenting 
issues and viewpoints within a balanced program schedule 
utilizing newsworthiness as the sole criterion.” Id. at 
3, 4. footnote omitted. 


Then, after stating that the appearances of outsiders on its programs 
“are not permitted to become the instrument of partisan advocacy" (Id. at 7), 
CBS endorsed the following quotation from The Report of the Twentieth Century ,/ 


Commission on Campaign Costs in the Electronic Era as aptly describing "the 4 


dangers in the political sphere of substituting partisan program control for 
professional news responsibility" and as applicable to a political party as 


well as to a political candidate: 


"advances in broadcasting technology have made it possible 
to present a candidate in the best possible light, with all 
inept answers to hard questions edited out of the tape, with 
false starts and all uncertainties and human failings eliminated, 
all warts and blemishes removed, a single smooth image alone 
remaining. It is no criticism of television or radio to say 
that some day it may be possible to offer a wholly plausible 
and wholly false impression of a candidate. Broadcasting 
would become an impenetrable shield for a candidate, would 
not open a window on him through which the public could see 
him clearly." (Id. at 7. footnote omitted. 


In the O'Brien appearance on July 7, 1970, CBS allowed “partisan program 


control" which permitted the program "to become the instrument of partisan 
« 


advocacy” with the! consequent closing of the window on DNC through which the 
U/ 
public otherwise could see it clearly. 


i 


7/. In contrast, the June 30, 1970 appearance of the President was live and ~* 


unedited, the first of such in history. 
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One could regard it as merely farcical that CBS was thus hoist with 


its own petard were it not for the fact that such caprice was practiced 

by persons whose responsible performance is so vital to our democratic system. 
We agree with what CBS told the Commission on June 22, 1970 and DOr with what 
it offered to Mr. O'Brien on that day. Because we believe in journalistic 
freedom, we do not ask the Commission to recall CBS's gratuity to DNC. 

Let CBS sit where it is hoist. We do insist that, having opened its programs 
for "partisan control" to become instruments of partisan advocacy, we, as 
DNC's major partisan antagonist must equally share this privileged exception to 
CBS's professed articles of journalistic faith. This is elemental fairness. 


Only a CBS bias against the Republican Party could explain a rejection of 
8/ | 
our request. 


We have no quarrel with the principle that presidential discussions 
| 
of controversial issues fall within the Fairness Doctrine since we believe 


that, if there is another side, to know it is the public's right. | As the 


| 

ream | 

8/ To suspect CBS of such biased conduct would put down as sheer sophistry 
the following moving paragraph taken from the testimony of Dr. Frank 
Stanton, President of CBS in testimony before a Congressional Subcom- 
mittee: - : 
"Aas for the possible biases of broadcasters, I have no doubt ‘that, 
like all citizens, they have their loyalties and preferences as 
individuals. But to indulge these personal attitudes in the conduct 
of the public service function of their stations would be a very 
risky business. A broadcasting franchise is a very precious thing. 
Nobody knows this better than a broadcaster. That the general devotion 
of the American people to the principles of fair play apply to the 
way broadeasters exercise their franchise has been made amply clear. 
No broadcaster worth his salt would risk amassing a record of biased 
treatment of candidates or parties." Hearings Before The Special 
Subcommittee On Investigations Of the House Committee on Interstate and 
Foreign Commerce, 90th Cong., 2d Sess., Panel Discussion On The 
Fairness Doctrine and Related Subjects, ser. 90-33 (1968). 
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Red Lion case emphasized, the underlying justification for the Fairness 
9/ 


Doctrine “is the First Amendment goal of producing an informed public". 


In this regard the Commission has recognized the extraordinary value of 
10/ 
presidential reports to the public. However, it is readily apparent 


7 
that, if every broadcast report to his constituents by an incumbert president ,/ 


governor, mayor, senator or congressman is to be subjected to "partisan" rathe 


than to an "issue" oriented response by the opposite party without granting 
rn: 
the incumbent's own party a right to reply, this will tend to have an inhibits 


ing effect upon the making of such reports by public officeholders. 
11/ 
Knowing that a sincere serious report on the state of things in 


the city, district, state or nation will evoke almost as a matter of right, r 


a purely partisan response from the incumbent's opposition party to “throw the 
rascal out", without more, leaves the incumbent with two practical options: 
(1) to convert his report from an effort to inform and explain the state 

of things in his polity to a purely partisan propagandizing effort, or (2) “ 
to give no report at all. In either case the profound and critical importance 
of an officeholder communicating, in a serious and non-propagandizing mode, wi 


a 


SS 
Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 393 (1969). 


For example, the Commission has held that under such circumstances, such, 
presidential reports are so important to the public as to even over-ride 
so-called “equal time" considerations. Columbia Broadcasting System ___» 
FCC » 14 RR 720 (1956); Republican National Committee, ___ FCC ~ 
3 RR2d 647 (1964), review denied by equally divided Court of Appeals, 
cert. denied sub nom. Goldwater v. Federal Communications Commission, *% 
379 US 893. . a 
It is open to anyone to doubt the sincerity and purpose of the non-parti 
san reports of officeholders to constituents, just as it is rather hard 
to square the CBS contradictions of June 22, 1970 with its vaunted 
responsibility and sincerity as another type of public servant. But 
these perplexities do not justify, and cannot justify, the conclusion 
that all acts of either class of fiduciary are devious and insincere. 
Such despair is wholly unwarranted. 
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his constituents will be a thing of the past which, by comparison, wild 
‘dwarf to virtual nothingness the "credibility gaps" of which much has been 
made in the recent past. If, on the other hand, the officeholder tn soe 
that the partisan and propagandizing efforts of the opposing party can be met 
in kind by his own party, then he can devote his reports to the vital purpose 
of informing on the state of things. 

It is simply not in the public interest for a broadcaster to deliberately 
pursue a course which will tend inevitably either to block an elected leader 
' €rom communicating via broadcasting with his constituents or to el hee 
communications into unadulterated partisan propagandizing pieces. | 

CONCLUSION, 

As we have heretofore indicated, CBS has allowed DNC an opportunity, 
as a party-advocate-and-propagandist, to directly raise the broad issue as 
to which of the two major political parties should be in power, irrespective 
of the internal divisions on each of the "gut-issues". Elementary fairness 
demands that the RNC be permitted to express a contrary view. We therefore 


respectfully request that the Commission at its earliest perenience make 


its views known to CBS that their failure to afford forthwith RNC such an 
‘opportunity would constitute a violation of the Faimess Doctrine and CBS's 


obligations as a licensee of broadcast stations. 


Respectfully submitted, 


WJ. 


W. Theodore Pierson 
PIERSON, BALL & DOWD 
1000 Ring Building 
Washington, D.C. 20036 
Attorneys for | 
Republican National Comittee 


July 13, 1970 | 
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CERTIFICATE OF SERVICE 


I, Joseph F. Miller, do hereby certify that I have this 13th day of 


July, 1970, delivered by hand copies of the foregoing "Petition of the 


Republican National Committee for Relief Against CBS" to: 


Joseph DeFranco, Esq. 
2020 M Street, N. W. 
Washington, D. C. 
Counsel for the Columbia Broadcasting System, Inc. 


Roger J. Wollenberg, Esq. 
Wilmer, Cutler & Pickering 
900-17th Street, N. W. 
Washington, D. C. 
Counsel for the Columbia Broadcasting System, Inc. 


Joseph A. Califano, Jr., Esq. 
Arnold & Porter 
1229-19th Street, N. W. 
Washington, D. C. 
Counsel for the Democratic National Committee 


‘TELEGRAM TO: CONFORMED COPY ‘Exh. 1 - page 1 
Dr. Frank Stanton 
President 

CBS 

51 West 52 Street 

New York, New York 


Your decision to grant the Democratic National Committee time "to 


express its views" on CBS television and radio networks raises a number 


of far-reaching policy questions. The Republican National Committee would 


very much appreciate your clarification of the following points: 


| 
When will these programs be aired and how many such programs are 
envisioned? How will such programming be determined? 


Is this an unrestricted grant of time to the Democratic National 


Committee? If so, does it constitute a delegation to the Democratic National 
Committee of your "journalistic judgment" under the Fairness Doctrine? 


You have vigorously argued in many briefs before the FCC that the Fairness 


Doctrine should be determined by the journalistic judgment of the network 


| 
involved. 
| 


| 
Has CBS changed its position since the Dewey, Paul E,. Sees. 
6 RR 543(1950), Stevenson, California Democratic State Central Connreraes 
20 RR 687(1960), and Goldwater, RNC, 3 RR2d 767(1964) cases? The bon= 
tention of CBS in Paul E. Fitzpatric, supra, in substance, was “chat it was 
| 


necessary to distinguish between the reports made by holders of office to 


the people whom they represented and the partisan political activities of the 


individuals holding office" (29 Fed. Reg. 10417). Do you feel that this 


policy is no longer valid? 


In your brief of June 22, 1970 pertaining to In Re Licenses of Colunbia- 
Broadcasting Systems, Inc. and Broadcast — Plaza, Inc., it was stated that 
"The very complexity of the problem commends the feasibility of an 
approach." p. 12. The predetermined time periods set aside for the Demo- 


cratic National Committee would appear to be contrary to this position. 


Further, it would appear that this is an unrestricted grant of time 
for whatever purpose the Democratic National Committee desires. If the 
Democratic National’ Committee does have this time to address any subject 
it wishes, whether or not under the restriction of the Fairmess Doctrine, 
should not the Republican National Committee Ravelequat! time? We do not 
seek to deny the access of any person to time to discuss any issue. If 
in fact, the Democratic Committee is entitled to time for any purpose, 

I am sure you would agree that the other major, duly constituted political 
party is similarly entitled to equal time. This also raises the question 


of possible third parties. 


If the Democratic National Committee does not have this time to address | 
any subject it wishes, what content and format guidelines have been formulated 
_Who, for example, determines which issues will be presented during the time 


provided and what assurance have you that the spokesman for the Democratic 


National Committee will address specific issues to which he may be entitled 
time under the Fairness Doctrine? Are Democrat candidates for Senate to 
appear while Republicans are exluded? This raises serious section 315 A pro- 
blems. : 
Are we to assume that other groups will also be provided with a regular 


| 
opportunity to present their views on controversial public issues? Why 


should such a policy be limited to political committees? 


According to press reports which may or may not represent your point 
of view, it has been asserted that this time will be used to answer the Presi- 
dent of the United States. Surely you do not believe that a political 
committee with no official governmental responsibility should be the 
appropriate political counterpart to the Chief Executive officer of the 
United States Government. The Congress, of course, is a coordinate and 
equal branch of the government. Under the Fairness Doctrine, one might 
argue that the leadership of the Congress could be entitled, depending 
again on journalistic judgment, to offer a reply. If so, it would be fosica? 
also to assume that both parties in Congress should be given appropriate time 
to discuss any issues on which the President offered Controversial! views. 


Disagreement with the President is not the peculiar province of one party. 


All of these unanswered questions should be clarified before any 


blanket decision is made to grant time either to the Democrat and Republican j 


committees. Your telegran of June 22, 1970 seems to represent a very major 
departure from what we believe to be well established decisional law under 


the Federal Communications Act. 


We are studying what our position should be in light of your new policy. § 
We, therefore, hope to receive your reply to these questions at the earliest 
possible time. 
Rogers C. B. Morton 


Chairman 
Republican National Committee 
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Dr. Frank Stanton 

President 

Columbia Broadcasting System, Inc. 
51 West 52nd Street 

New York, N.Y. 10019 


Dear Dr. Stanton: 
The Democratic National Committee Chairman's partisan attack 


on the Nixon Administration last evening answers many of the questions 


posed in my telegram of July 2 to which I have still received no reply. 


Judging from the format and the content of last night's /half- 
hour, CBS has abandoned journalistic judgment and responsibility and has 


made no attempt to establish guidelines as to the format and content of 


this type of program. Is there any precedent for any program which is 


allowed on the air with this lack of responsible restriction? 


This show amounted to an unprecedented, inaccurate, personal 
attack on the President of the United States; yet your network promoted 
it as a "public service". 


Rather than airing constructive differing views concerning 


controversial issues about which the President had addressed the hation, 
the program was a mere display of old-line partisan politics. 

Not only were excerpts used of the President's addresses to the 
nation on issues which one might argue fall within the FAIRNESS DOCTRINE, but 
excerpts of his acceptance speech, {inaugural speech, and press conferences 
were also shown, which clearly do not come within the FAIRNESS DOCTRINE, or 
as to which rebuttal or equal time had already been donated by the networks. 


_ more 
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Ethical questions have been raised by CBS's granting access to 
past tapes of the President, tapes that were questionably cut for partisan 
purposes. Ethical, as well as legal, questions also arise concerning the 
placement of a paid political appeal for donations immediately following 
what was promoted by CBS as a public service program. The appeal for 
funds at the close of that 30-minute segment made this "supposed" public 
service broadcast a half-hour free advertisement and was clearly mis- 
leading to the public. 

These same ethical and legal questions arise concerning the 
right of a political party to invite requests for party propaganda and 
material during the course of a supposedly public service broadcast. 


CBS in May refused to accept paid spot advertising from a 


responsible private group on a current issue of great national significance. 


Is it now saying it will do so? How does CBS decide which group may 
purchase spot advertising to appeal for funds? 

Further, both CBS and the Democratic National Committee seem 
to be confused concerning the application of the equal time rule. The 
President is not a candidate. He is Chief Executive of the United States 
Government. Roger Mudd's commentary after the program shows aiclear mis- 
understanding of the equal time provisions. So, too, does the Democratic 


National Committee's appeal to prevent the re-election of President Nixon 


in a paid political advertisement led up to by a partisan half-hour program. - 
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While CBS works hand-in-glove with the Democratic National 


Committee on this unprecedented attack, it refuses to answer the legal 

and ethical questions posed in my earlier telegram. We insist vpon 
comparable free time on the grounds of the FAIRNESS DOCTRINE. if we do 
not receive your reply in 48 hours, appropriate legal action will be taken 


to require your compliance with the law -- and to prevent future abuse 


of your responsibility to the public. 


Rogers C. B. Morton, Chairman 
Republican National Committee 


Columbia Broadcasting System, Inc EXHIBIT 2 
51 West 52 Street 

New York. New York 10019 

(212) 765-4321 


June 22, 1970 


CBS OFFERS 25 MINUTES OF FREE TIME TO DEMOCRATIC NATIONAL COMMITTEE 


Will Also Accept Paid Spot Announcements from Political Parties 


For Fund Raising in Non-Campaign Periods 


Following is' the text of a telegram from CBS President Frank Stanton 
to Lawrence F. O'Brien, Chairman of the Democratic National Committee, of- 
fering the Committee 25 minutes of free time on the CBS Television and 
Radio Networks and informing the Committee that CBS will now accept paid 
spot announcements from political parties for fund raising purposes with- 
out confining these announcements to campaign periods. A copy of the 


telegram was sent to Senator Mike Mansfield (D., Mont.), Senate Majority 


Leader. The text of Dr. Stanton's letter to Senator Mansfield also follows: 


JUNE 22, 1970 
THE HONORABLE LAWRENCE F. O'BRIEN 
EXECUTIVE MOTOR INN 
LOUISVILIE, KENTUCKY 


TEAR MR. CHAIRMAN: 


THE PURPOSE OF THIS TELEGRAM IS TWOFOLD: (ONE) TO OFFER THE DEMOCRATIC 
NATIONAL COMMITTEE TWENTY FIVE MINUTES OF FREE TIME ON THE CBS TELEVISION 
AND RADIO NETWORKS, AT TEN PM EDT JULY SEVEN, FOR PRESENTATION OF THE 
COMMITTEE'S VIEWS: AND (TWO) TO INFORM THE COMMITTEE THAT WE WILL ACCEPT 
PAID ANNOUNCEMENTS FROM POLITICAL PARTIES FOR FUND RAISING PURPOSES WITHOUT 
CONFINING THESE ANNOUNCEMENTS TO CAMPAIGN PERIODS. 


THE OFFER OF THE TWENTY FIVE MINUTE FREE TIME PERIOD (FOLLOWED BY A FIVE 
MINUTE CBS NEWS ANALYSIS) IS IN KEEPING WITH LONGSTANDING CBS POLICY TO 
ACHIEVE FAIRNESS AND BALANCE IN THE TREATMENT OF PUBLIC ISSUES, INCLUDING 
THE DISPARITY BETWEEN PRESIDENTIAL APPEARANCES AND THE OPPORTUNITIES AVAIL- 
ABIE TO THE PRINCIPAL OPPOSITION PARTY. OUR OFFER TO ACCEPT ANNOUNCEMENTS 
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| 
| 
(UP TO ONE MINUTE IN LENGTH) TO RAISE FUNDS DURING NON-CAMPAIGN PERIODS 
BROADENS CBS POLICY WHICH ALREADY PROVIDES FOR SOLICITATION OF FUNDS FOR 
CANDIDATES DURING CAMPAIGN PERIODS. 


THESE STEPS ARE INTENDED TO STIMULATE A FREE FLOW OF IDEAS ON THE ONE 
HAND, AND TO ENCOURAGE GREATER PARTICIPATION BY THE BODY POLITIC ON THE 
OTHER. THEY ARE NOT ADVANCED IN RESPONSE TO THE COMMITTEE'S PETITION 

FOR A DECLARATORY RULING BY THE FCC THAT "A BROADCASTER MAY NOT AS A GEN- 
ERAL POLICY REFUSE TO SELL TIME TO RESPONSIBLE ENTITIES SUCH AS THE DEMO- 
CRATIC NATIONAL COMMITTEE FOR THE SOLICITATION OF FUNDS AND FOR COMMENT 
ON PUBLIC ISSUES." IN FACT, CBS WILL URGE THE FCC TO DENY THE COMMITTEE'S 
PETITION ON GROUNDS, AMONG OTHERS, THAT IT WOULD VIOLATE THE COMMUNICATIONS 
ACT AND REPUDIATE THE FAIRNESS DOCTRINE. | 

WHILE WE REJECT YOUR PROPOSAL TO COMPEL THE SALE OF TIME, WE ARE FULLY 
AWARE OF THE CUMULATIVE IMPACT OF BROADCAST APPEARANCES OF REPRESENTATIVES 
OF THE PARTY IN OFFICE BECAUSE OF THEIR INHERENT NEWSWORTHINESS. THIS IS 
PARTICULARLY TRUE OF THE PRESIDENT. HISTORICALLY, THE MAJOR PARTY NOT OC- 
CUPYING THE PRESIDENCY HAS COMPLAINED ABOUT WHAT IT HAS CONSIDERED AN IN- 
EQUITY IN TERMS OF ACCESSIBILITY TO TELEVISION (AND RADIO). AT THE SAME 
TIME, AS WE ALL RECOGNIZE, THE PRESIDENT HAS CERTAIN CONSTITUTIONAL DUTIES 
WHOSE PERFORMANCE IS ENHANCED BY HIS ABILITY TO COMMUNICATE DIRECTLY WITH 
THE PEOPLE. | 

FOR THESE REASONS WE EMPLOY A VARIETY OF JOURNALISTIC TECHNIQUES: 

WE ENDEAVOR IN OUR REGULARLY SCHEDULED NEWS BROADCASTS, FOR EXAMPLE, -TO 
PROVIDE APPROPRIATE OPPORTUNITY NOT ONLY FOR THE VIEWS OF THE ADMINISTRA - 
TION WHOSE ACTIONS MAKE NEWS BUT ALSO FOR THOSE WHO HAVE DIFFERENT VIEWS. 
SECOND, WE PRESENT ADDITIONAL COVERAGE OF POINTS AT ISSUE -- EITHER IN THE 
REGULARLY SCHEDULED TUESDAY EVENING CBS NEWS HOUR, THE SUNDAY FACE THE NA- 
TION OR SPECIALLY SCHEDULED PREEMPTIVE BROADCASTS SUCH AS THOSE WITHIN RE- 
CENT WEEKS ON THE CAMBODIAN CONTROVERSY. THIRD, FROM TIME TO TIME DURING 
THE COURSE OF THE YEAR WE WILL MAKE AVAILABLE FREE TIME TO THE PRINCIPAL 
OPPOSITION PARTY -- AS WE DID WITH RESPECT TO THE PRESIDENT'S STATE OF THE 
UNION ADDRESS EARLIER THIS YEAR -- UNDER THE OVERALL TITLE “THE LOYAL OP- 
POSITION." | 


CENTRAL TO OUR POLICY IS THE CONCEPT THAT NO SINGLE PROCEDURE CAN AFFORD 
A COMPLETE ANSWER TO THE PROBLEM OF ASSURING FAIRNESS AND BALANCE IN THE 
TREATMENT OF PUBLIC ISSUES. WITH ALL GOOD WISHES. 


FRANK STANTON 
PRESIDENT, CBS 


The Honorable Mike Mansfield 
United States Senate 
Washington, D. C. 20510 


Dear Senator Mansfield: 


am in which you request, 
time on the CBS Television 
Network to co tlook in response to the 
President's June 17 address. 


CBS has today offered the Democratic National Committee 25 minutes of free 
time on the CBS Television and Radio Networks, at 10 PM EDT July ligtLOx 
presentation of the Committee's views. We also reviewed our policies and 
procedures for insuring the major opposition party's accessibility to tele- 
vision and radio, citing our three main approaches: "Pirst, we endeavor 

in our regularly scheduled news broadcasts, for example, to provide ap- 
propriate opportunity not only for the views of the administration whose 
actions make news but also for those who have different views. Second, 

we present additional coverage of points at issue -- either in the regularly 
scheduled Tuesday evening CBS NEWS HOUR, the Sunday FACE THE NATION or 
specially scheduled preemptive broadcasts such as those within recent weeks 
on the Cambodian controversy. Third, from time to time during the course 
of the year we will make available free time to the principal opposition 
party -- as we did with respect to the President's State of the Union ad- 


a@ress earlier this year -- under the overall title, ‘The Loyal Opposition.'” © 


A copy of my telegram to Lawrence F. O'Brien, Chairman of the Democratic 
National Committee, in regard to these matters is enclosed. I trust that 
the measures we have taken and the policies we intend to pursue in the 
future will satisfy the purpose of your request for time. Moreover, I hope 
you will find that our policies provide a sound framework for the presenta- 
tion of the views of the major opposition party. 


With all good wishes. 
Sincerely, 
/s/ Frank Stanton 


June 22, 1970 
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OFFICE of CO". 


FOR RELNASE TUCSDNY DNC-529 
JULY 7, 10 P.H., NDT 


{HE DEMOCRATS RESPOND: PART’ O 


WEASHINGEON, D. C., July 7, -~ Following is the 
transcript "The Denocr Responé: Part One,” a 25- 
minute brondcast-telecast presented by the Democratic 
Nationsi Committee over the Columbia Broaécasting System,' 
which granted the time free to the Democratic Party: : 


PRESIDENT NIXON ' 


"Tn these difficult years, America has suffered 
from a fever cf words; from inflated rheteric that ‘ 
promises more than it can deliver; from angry rhetoric that 
fans Giscontents into hatreds; from bombastic rhetoric | 
that postures instead of persuading. 


"Wie cannot leexn from one another until we stop 
shouting at one another -- until we speak quietly enough | 
so that our words can be heard as well as our voices." | 
(Inaugural Zddress, Jan. 20, 1969) 
ne ae ta 


DEMOCRATIC NATIONAL CHAIRUAN LAWRENCE F. O'BRIEN: 
Like most of you, I applauded the appeal for lowered 
voices and national unity wnen Richard Nixon assumed the 
Presidency 18 months ago. 
Good evening. I'm Larry O'brien, national Chairman 
of the Democratic Party. I managed the Democratic campaign 
for President in 1968. And I recognized atter the election 
that we all kad to turn away from the narrow confines of 
partisanship and work in the active pursuits of national 
reconciliation. 
But today the divisions within our society are 
far greater than they were 18 months ego. i 


I don't have any easy answers. But the American 
people are not afraid to face problems squarely, and I know 
you want facts. 

In this spirit, then, the loyal opposition has the 
responsibility to ask: Eow, in fact, are we being ' 
governed? What progress are we making as a nation? How 
Gan we do better? How can the nation and our tvo~party) 
system meet the challence of the ‘70s? How can we achieve 
the goals the new President set forth in his Inaugural 
Address 18 months ago?- ¥ 


NIXON: 


In pursuing ovr goals of full employment, better 
housing, excellence in cducstion; in rebuiléing our 
cities and impcoving ves rural areas; in protecting our 
environment and enhancing the quality of life -- in all 
these and moze, we will ané ct press urgently forward. 
(Inavgural Address, Jan. 20, J£69) 
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no less urgent today than 
the Capitol steps 1& 
uch as reforna of the 
antiquated postal system ~~ 
“3G with proposals 
to the fabric of 


But unfortr in most areas we sce little or 
no progress; we st re concern of all Americans with 
the decline in ovr econom Every housewife, every wage 
earner, every stock Ger, every farmer, every small 
- businessman -- yes anc mo. emen knew that our 
economy is lagging fa 


A reporter asked the ident about this at a 
news conference earlier this year, one yea= after Mr. Nixon's 
rs So 


REPORTER: 


The questicn is, how, six, do you assess the 
‘possibility that we may be in for perhaps the worst 
possible sort of economic conditions -— inflation and 
xecession? 


KON s 


Well, Mr. Cornell, the major ‘purpose of our 
‘economic policy since we ceme into office a year ago has 
been to stop the inflation which had been going on for 5 
years without doing it so quickly that it brought on a 
recession. 


Now, as a result, we are now in a position, the 
critical position, in which the @ecisions made in the next 
month or two will determine whether we win this battle. 


ZT would simply say that I do not expect a recession 
to occur." (News Conference, Jan. 30, 1970) 
- —————— 


O'BRIEN: 


Regrettably, the President's expectations 
have not materialized, anc, as so many of you are painfully 
aware, we have inflation end recession at the same time. 


We call it Nixonomics: everything that is supposed 
to go up -- your income, productivity, housing construction, 
profits, the stock market -- is going cown. Everything 
that is supposed to go down -— unemployment, interest 
rates, the cost of living —- is rising. 


Every housewife is alarmed over the constant rises 
in food prices -- hot dogs up 14 cents a pound, hamburger 
up 12 cents a pound, potatozs tp « third -~ you: know your 
gxresery bill and how much it has gone up in the last year. 


Do you know of a family earning less than $13,000 
annually that has been able to buy a home this past year? 
And even those able to borrow moncy for a new home know 
that a $26,006 house costs ah ecditional $25,000 for 


interest charges alone -- the highest interest xates in 
100 ycers. 
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In recent wecks Democrats and Republicans alike 
have been pleading with President Nixon to use the great 
povers of his office to stop this recession and infiation 
now, before more damage is done. 


to roll beck inflationary wage and price ¢ecisions, just 
as President Kennedy and President Johnson @id on many 
occasions. 


| 
The President must use his great personal influence 

| 

i 


Right now -- tonight -- Mr. Nixon could Aixect the 
lowering of interest rates on home mortgages, car loans, and 
the clothes you buy on credit from a department store. 

| 

A Democratic Congxess gave him this power last year, 

but unfortunately, he has refused to use it. 


I urge the President to act immediately. Please 
don't wait any longer for our economy to decline even 
further. 
There is probably nothing of greater worry to the 
American family than the threat of unemployment. Ata 
news conference two months ago a reporter asked the 
President about this problem. 


REPORTER: 


"On a domestic subject, the economy, sir. Unemployment 
is up, the stock market is down, things look generally 
Giscouraging. Do you have any views on that, and do you | 

*have any plans?" 


NIXON: 


"Yes. Unemployment reached the point of 4.8, I | 
noticed, this last month. In order to keep it in perspective, 
it should be noted that in 1961, 1962, 1963, 1964, and | 
1965 the average unemployment was 5.7. 5.7 is too high. | 
4.8, I think, is also too high. But the unemployment we |, 
presently have is the result of the cooling of the economy 
Soe ee against inflation." (News Conference, May. 8, 
sat rile tet cee 


O'BRIEN: 


.As the President said, it is partly a matter of 
perspective that 5.7 percent unemployment rate mentioned | 
in the early 1960s reflected a steadily declining rate of | 
unemployment, a decline from the high of 7 percent which 
President Kennedy inherited from the Risenhower-Nixon 
Administration of the 1950s. 


The fact is that unemployment fell during the 1960s 
and it was down to 3.3 percent in December, 1968. It has, 
climbed steadily since President Nixon took office. Since 
last December, we have. experienced the fastest five-month; 
rise in unemployment since the recession in the late 1950s. 
But beyond this, instead of talking statistics and 
percentages, let's remember that more than four million 
seven hundred thousand Americans are out of work tonight. 

| 

Let's look at another major concern and see what 
cangidate Nixon promise@ -- and whet has hanrened since 
he took office. 
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NIXON: 


n? respect for 
"ec going to begin. 
We're going to have a new Attorncy ral of the United 
States of America. .. 
"The wave of crine is not going to be the wave 
of the future in the United States of America." (Nomination 
Acceptance Speech, August_8, Sf een ane 


Se 


O'SRIEN: 


Of course every new President has the power to 
appoint his own Attorney General, but what has been the 
record of the Attorney General President Nixon appointed? 

Eighteer: my 2S 2.5520 “ ime rate in 
this country has n Zown. In the t three months 
of this year it rose 15 percent over the 
year. And it is especially alarming that the fastest 
yates of increase are now in the suburbs in xural 
areas of our country. 


The way to stop rising erime is not to blame others, 
such as Congress, The way to stop the rising crime rate 
is to help local and state law enforcement agencies who carry 
the major burden. 


NIXON: 


"While it is true that State and local law enforcement 
agencies are the cutting edge in the effort to eliminate 
street crime, burglaries, murder, my proposals to you have 

mbodied my belief that the Feceral Governrent should play 
@ greater role in working in partnership with these agencies. 


“Phat is why 1971 Federal spending for local law 
énforcement will double that budgetee for 1971." (State 


— 
O'BRIEN: 


That's how the Pre : sse@ the crime problen 
in his State of the Union z January. ‘What action 
has followed 


The facts are that the Nixon Administration budget 
requires one thousand dollars from every one of you -- 
every American -- to run the government. Of that one thousand 
dollars, the Administration has earmarkea only $2.40 to assist 
state and local governments in the fight against crime —- 
cutting the pomocratie program in half. 


And, while I'am sure the President and the Attorney 
General want to reduce crime, I cannet understend@ why they 
have refused to surport further improvements in the Safe 
Streets Act advocated’ by a Democratic President .and “enacted 
by a Democratic Congress_in 1968 -- our major feceral anti- 
crime program. They are improvements that would give cities 
with the greatest crins probleus the most .hclp. 


top law enforcemsat 
Nixon Aciajinistration 
last year have roy resigned, heeause, as they said, Acttoracy 
Gencral Mitchell has refused to do what must be cone to 
control the growing exime rate in, Aperica. 


se 


Presigent: Fixon's own anti-crime proposels 
have not been pri:erily directed at the national crine 
problem, bue rather at Washington, D. C., and many 
people believe that some of these proposals arc 
unconstitutional. 


xation koth maiox political 
her in the struggle for equal 
for all of our citizens. In 
his acceptunce speech, Mr. Nixon seemed to recognize 
the human stekes involved in the-next urgent steps that 
must be teken in this continuing struggle. 


For the past g 
parties have stocd tog 


NIXON: 


"They want the pride ané the self-respect and 
the Gignity that can only come if they have an equal chance 
to own their own homes, to own theix own businesses, to 
be managers ane executives as well as workers, to have a 
piece of the action in the exciting ventures of private 
enterprise. 


"Y pledge to you tonight that we shall have new 
programs which will provide the equal chance..." 
(Nomination Acceptance Speech, August 8, 1968) 

"Now I know all the words. I know all the gimnaicks 
and the phrases that would win the applause of black 
audiences and professional civil rights leaders. I am rlot 
going to use them. I am interested in deeds. = am 
interested in closing the performance gap." (News Conference, 
gan, 30, 1970) = a eee 


ee 


O'BRIEN: 


One of the biggest @isappointments of the first) 
18 months of the Nixon Administration has been precisely 
this failure to match its words with deeds -- to provide 
new opportunities for minority citizens, opportunities 
that must ultimately benefit all Americans. 


Again, a number of experts brought to Washington 
by the Nixon Administration have resigned. They recognized 
this performance gap. | 


| 

The failure to define clearly the policy for school 
@esegregation has led to confusion in local shcool systems, 
and growing resentment and Giscouragement by families seeking 
equal educational opportunities for their chilcren. 


Above all, in the past 18 months we have been denied 
the strong moral leadership on this issue which only the 
White House can provide -- that is must provide. We have 
Jacked a Presicent speaking forthrigntly about the moral 
rightness of making the guarantecs of the Constitution 
a reality for every American. 

Again, Congress has had to take the lead -- in 
overcoming the Administration's obstacles to renewing 
the Voting Rights Act, a law that provides all Americans 
with the most basic of democratic rights #s well as 
extending the right to vote to 1é-year-olds. 
| 

The times call for a new vision of our prioritie 
The President snemed to understand this when he addresse 
the nation Jest month. 
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NIXO: 


in 20 years, the Fadexal 
Government is spe ¥ programs 
then on nationa 


"This year we are spending $1.7 billion less 
on defense then we wer in the next ycar, we 
plan to spend $5.2 billion 
redirection of resources. 
of our national prioritics." (Address to l ne 17, 
1970) SS 


O'BRIEH: 


The President < 
priorities. But it was 
that cut five-and-a-hal 


favors this change in our 
: 35, not the President, 
£ billion @ollars from the Pentagon 


budget. And when Congres 

quarter of that money into ecucational and health programs -~- 
libraries, booxs, student loan ‘-—- the Presicent responded 
with a nationally televised veto message. 


NIXON: 


“Now, if I approved the increased spending contained 
in this bill, I woulé win the approval of many fine people 
who are Gemanding more spending by the Federal Government for 
education ené health. But TI would be surrendering in the 
battle to stop the rise in the cost of living, a battle we 
must fight and win for the penefit of every family in 
this Ration." (HEW Veto Message,.Jdan. 26, 1970) 

ee ee 


O'BRIEN: 


In that same weck © Nixon vetoed the 
education and health bill i tionary, he announced 
acnew multibillion dollar in the nuclear arms race. 
Why wasn't this just as in 


Only a few days ago Congress overrode another Nixon 
veto and so restored funds to build desperately needed 
hospitals ana mental health facilities for the nation's 
sick people. The President turned down this bill because he 
said it was inflationary. But more than two-thirds of Congress 
-- including a majority of the members of the Republican 
Party -- voted to allocate for hospitals some of the money 
cut from the budget. 


National priorities? Let's consider again each 
American's thousané dollar share of the nation's budget: 
$4.50 for aix end water pollution; $5.00 for urban renewal 
for our cities; $7.50 for elementary and secondary education; 
50 cents for training the handicapped -- ana $375.09 for 
the military. 


Once again, we must look to Congress for leadership. 

It was Congress that more than Goubled Presicent 
Nixon's initizl request for an increase in social security, 
providing 2 badly needed 15 pexcent increase. And just this 
week, your paychecks will be larger because a Democratic 
Congress voted to increese personal tex exemptions and 
eliminated the 5 percent surtax. 


> g (more) 
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3 So I ask you tonight: Who is realty engaged 
in a “historic reordering of ous national priorities" 
-- the Congress ox the President? 


: One of our most urgent priorities for this aecade | 
is cleaning up onx environment. Most of you heard the 
President speaking to this problem in his State of the Union 
Message this past January. | 

| 

| 

| 


NIXON: 


"The program I shall propose to Congress will be 
the most comprehensive and costly program in this field 
in Anerica's history. 


"Tt is not a progran for just one year. A year's 
plan in this field is no plan at all. This is a time to 
look ahead not a year, but 5 years or 10 years -~ whatever 
time is required to do the job. 

"ZT shall propose to this Congress a $10 billion 
nationwide clean waters program to put modern municipal 
waste treatment plants in every place in America where 
they are needed to make our waters clean again, and do 
it now.” (State of the Union Message, Jan. 22, 1970) 

men ———————— ae 


O'BRIEN: ai S'-s's . p 


That is what President Mixon said he would propose, 
and to many it seemed an impressive eall for action. But 
the fact is that the 10 billion dollar progrem he promised 
calls for federal spending of only four billion @ollars. | 
Phe amount Mr. Nixon proposed for the first year of 
his new program to fight water pollution turned out to 
be less than Congress had alreacy authorized. 

Ana so, 18 months later, the pattern of the 
Nixon Administration's domestic program is abundantly clear 
~- xinging calls for action, but few results, except when 
Congress takes the initiative and calls the shots. 


é 


But our attention to our critical domestic priorities 
continues to be diverted by the seemingly endless struggle 

in Indochina, about which the President addressed the 
nation on April 30. : 


NIXON: 


"Tonight, American and South Vietnamese units will 
attack the headquarters for the entire Communist military 
operation in South Vietnam. This’ key control center has 
been occupied by the North Vietnamese and Vietcong for 5 
years in blatant violation of Cambodia's neutrality." 
(Address to Nation, April 30, 1970) 

——— : | 
O'BRIEN: 

I have no intention of “taking on" the President 
in @iffieult decisions about nilitery strategy, but I: 
do want the President to level with all of us. P 


I share the relief of all Americans that our troops 
have eressed hack into South Vietnam, but XY also share | 
the confusion of most Americans who wonder what Cambodia 
is really all about. 


. | 
(more) | 
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The President n sulted with his Cabinet 
ox with Congress befor 2 GXp! the Inéechina x 

He hes -ald the Rucriecan peorle thar the Coun 
heegquercver said wouke be atiacked was never attacked 
and appaxyenthy rox even located. 


Insteod iir. Simon now has given other reasons 
to justify his surp 2 rove of American troons into 
a neutral country, among them the presexvation of a new 
Cambodian government. 


Ané now we have become involved, whether or not 
we like it, in that new government. Now —- although our 
ground troops ure out -- our borbers ana our artillery 
continue to bomb the Cambodian nation. Now the South 
Vietnamese army continues to sustain a ‘full scale military 
operation in Cambodia. 


Before our militaxy incursion 
Conmunisi activity in Cambocia was pr 
to border sanctuaries. 


it 


But now, just two months later, Communist control 
has expanded to half the land area of Cambodia and 
Communists have infiltrated over a large part of the 
rest of that beleagured country. 


Has our action actually 


The cuestion must be asked: 
al in greater jeopardy? 


saved Cambo@ia, or put its surviv 


To be a patriotic American is to question and 
probe the activities of those who govern us. That. is‘ our 
@uty and oux right. . 


The newly elected President premised to “bring 
us together again." But the opposite of that is occurring, 
polarization, unfortunately encouraged by Vice President 
Agnew in speech after specch across the country. 


~ . 


AGNEW: 


—_——--: 


"you can't bring 209 million people tegether. 
Let's stop talking in technicalities and look at the 
President's figure of speech ~- was a plea for national 
unity to bring the responsible clements of our society 
together. But let's never overloox the fact that there 
are also irresponsible ei nts of cur society and 
instead of attempting to Gignify and cendone what they're 
doing, let's polarize -- let's get rid of these undesirable’ 
people by recognizing that they cannot participate in our 
legitimate processes of government unless they play the 
rules." Washington Window, UPI Interview, November, 16,1969) 
wer tht Seem ee 


O'BRIEN: 


The words ané@ thoughts of Vice President Agnew 
leave me saddened and disheartened. While I realize 
there are many who support ix. Agnow, I cooply believe 
his rocd can only lead to further division and mistrust 
among .our people. 


tng the loyalty of millions whe 
on the course of the present Administration, 
anestioning and jeopardizing 
that has made us strong. 
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the wey we are to be brought together 

the lowered veice President Nixon urged 

giteca months ago? 
| 


Thig is a tine for healing, not for wounding, 
for trust and undexstanding, not for hatred ane suspicion. | 


than ZI. One bright, wintry day tl 
of promise as he reached out to us and sumone 
best we Americans had to offer. 


KESNEDY s 


"All of this will not be finished in the first 
one hundred days. Mor will it be finished in 
the first one thousand days, nor in the life 
of this Administration, nor even perhaps in 
our lifetime on this planet. But let us begin... 


(Kennedy Inaugural Address, Jan. 20, 1961) 


O'BRIEN: — | 


She Democratic Party, and the Democrats in 
Congress accepted that challenge a decade ago —- and we 
reGedicate ourselves today. 


CBS 


Columbia Broadcasting System. Inc. 
51 West 52 Street 

New York, New York 10019 

(212) 765-4321 


Robert V. Evans 
Vice President and General Counsel 


The Commission now has before it complaints filed by a 
number of different groups* claiming that the fairmess 
doctrine has been violated because the networks have 
failed to present opposing spokesmen to answer Presi- 
dential appearances relating to the Vietnam war and 
other matters.** 

5 


pats 


At the same > the present complaint, filed by the 


has gone too far by affording 25 minutes of time to the 


Democratic National Committee ("DNC") to respond to the 
President in a July 7, 1970 broadcast entitled "Loyal 
Opposition" THE DEMOCRATS RESPOND: PART I. To compen- 
sate, says the RNC, it is entitled to time to reply. 

We disagree, and so advised Mr. Rogers Cc. B. Morton, 
Chairman of the RNC by letter on July 15, 1970, copy 


time 
Republican National Committee ("RNC"), claims that CBS 
2 


* The Committee for the Fair Broadcasting of Contro- 
versial Issues (May 25, 1970); the Los Angeles Chapter 

of Business Executives Move for Vietnam Peace (June 12, 
1970); 14 United States Senators and the Amendment to End 
the War Committee (July 8, 1970). The Commission also 
has before it the June 22, 1970 comments filed by the 
Democratic National Committee ("DNC") in the Commission's 
Notice of Inquiry and Proposed Rule Making in the Matter 
of Obligations of Broadcast Licensees under the Fairness 
Doctrine, which make a similar suggestion. 


#* In a related matter the DNC requested on May 19, 1970 
a declaratory ruling from this Commission that "a broad- 
caster may not, as a general policy, refuse to sell time 
to responsible entities, such as the DNC for the solici- 
tation of funds and for comment on public issues." 


32 


of which is attached to this letter.* The “Loyal Opposi- 
tion" format reflects our dedication to maintaining fair- 
ness and balance in the coverage of these issues. 


We believe that CBS News! coverage of controversial issues 
has been both extensive and fair. 
| 
We do not suggest that this format is the only way to pro- 
vide balance in connection with Presidential appearances. 
In a recent speech discussing the "Loyal Opposition") se- 
ries, which we have attached to this letter, Dr. Frank 
Stanton, President, CBS, stated: 

"But it is one path to ensuring that public 

opinion, the foundation of action in a free 

society, is formed on the basis of a balanced 

presentation of national political view- 

points -- a balance that cannot be achieved 

by any one device, legislative or administra- 

tive in its inception, that locks all broad- 

casters into a single approach to this pro- 

gram. 


| 
"There is no technique, no stratagem, no in- 
strument by which law or regulation can create 
by fiat or by formula an enlightened public 
opinion. It has to rise from a multiplicity 

of sources of information, a multiplicity of 
articulated views and a multiplicity of methods 
of conveying that information and of circulating 
those views. Whenever all the media, or all the 
elements within a medium, are required to do the 
same thing in the same way, that multiplicity is 
reduced, and the likelihood of an enlightened 
public opinion is diminished.... 


* & & 

“In making our time offer to the principal oppo+ 

sition party, we were not seeking to create a 

pattern for all broadcasting. We hope our counter- 

parts will seek to achieve the same effect in 

| 

The RNC request for time stated: "If we do not re- 
ee your reply in 48 hours, appropriate legal action 
will be taken...." RNC Complaint Ex. 1, p. 7. The RNC 
filed its complaint on July 13, 1970. 
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different ways. Our purpose Was -— and 
remains -- to provide for the addition to 
the national dialogue of a voice of re- 
sponsible dissent or difference that 
represents a major pody of political 
thougnt." 


The RNC complaint, while purportedly seeking relief under 

the traditional fairness doctrine, cites no controversial 
issues of public importance discussed in the "Loyal Opposi- 
tion" broadcast -- THE DEMOCRATS RESPOND: PART I -- that 

were not covered in the broadcast appearances of the 

President. To be sure, 4 number of controversial issues of 
public importance were treated in the "Loyal Opposition" 
broadcast. All of the subjects discussed have been explored 

in depth by the President in addresses to the nation and in 
Presidential news conferences proadeast over radio and tele- 
vision. All of these issues have also been covered many 

times in CBS news and public affairs broadcasts.* This is 

not disputed by the RNC, and no attempt has been made by the 
RNC to establish, as it must to support 2 complaint under 

the fairness doctrine, that there was, overall, an imbalance 

of CBS coverage of any issue such as to deny reasonable oppor- 
tunity for the discussion of conflicting views.** : 


The RNC complaint suggests that CBS has failed to comply with 
the traditional fairness doctrine in only one respect. It 
states that the issue of “which party" -- the Republican or 
the Democratic party -- should occupy the Presidency was an 
issue discussed in the "Loyal Opposition" broadcast that was 
not covered in the President's appearances. Although an ex- 
amination of the text of the "Loyal Opposition" broadcast 
shows that Mr. O'Brien nowhere explicitly addressed the ques- 
tion of which party should hold the Presidency, it is argu- 
able that any broadcast by the DNC will imply that a repre- 
sentative of the Democratic party should hold that office and 


¥ Thus, ror example, The Commission itself has recognized: 
"te issue [of]...Vietnam -- is one to which the networks have 
devoted, and continue to devote, substantial amounts of time 
for contrasting viewpoints." Letter to Mrs. R. J. Paul, Novem 
ber 20, 1969. aaa a aa 


af 


** Even if that preliminary burden had been met, the fairness 
doctrine leaves to the broadcaster choice of spokesman and for- 
mat for meeting his fairness obligation. California Democratic 
State Central Committee, 20 RR 867 (1960); Revort on mdivorial 


izing D Broadcast Licensees, 13 FCC 1246, I at is 
Trairness” and the FCC, ol red. Comm. B.J. 17, 23 (1967). 
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that the "Loyal Opposition" broadcast did so. But if 
implicit messages are to be considered, it is equally 
true that 2 brozdeast by the President -- the Chief 
Executive of our government, as well as the leader of 
his party -- will have as an underlying objective the 
desire to persuade the listener of the merits of the 
Administration's course of action. Certainly when the 
President speaks, he seeks to inspire confidence in his 
ability to govern and the wisdom of the Administration's 
policies and seeks to perpetuate his party's stewardship 
of the government. Indeed, while the RNC emphatically, 
denies it, some of the Presidential appearances between 
November 1969 and June 1970 seemed to address the "which 
party" issue quite explicitly.* 


us, in President Nixon's June 17, 1970 address on 
economic policies he stated in part: 


"This administration took office after a long period 
in which this Nation lived far beyond its means. 

In the decade of the sixties, Federal deficits | 
totalea $57 billion, and the American consumer | 

was forced to pay the piper in terms of a rising 


spiral of prices. 


"seventeen months ago, when this administration 
took office, we stood at a crossroads of economic 
policy. There were actually four roads open to 
us. One was the road of runaway inflation -- to 
do nothing about Government spending and rising 
prices, to let the boom go on booming -- until) 
the bubble burst. That was the road the Nation 
was taken on in the sixties, and the people who 
suffer most along that road are the millions of 
Americans living on fixed incomes. 


* * * 


"In the 3 years before this administration took 
office, Federal spending rose an average of 15 
percent a year -- the sharpest rate of increase 
since the Korean war. In the current fiscal year, 
we slashed that rate of increase in half, to 7 per- 
cent. And in the coming year, we intend to cut that 
rate of increase in spending by half again." 


In any event, under the fairness doctrine the Commis- 
sion does not look at one broadcast or even one series 
of broadcasts vo see whether opposing views have been 
presented. The RNC does not suggest and could not 
sugzest that the issue of "which party" is not covered 
adequately and continuously in CBS news and public 
affairs broadcasts. This coverage fully satisfies the 
traditional fairness doctrine and has included ample 
opportunities ror Republicans to state their position 
on the issues.’ The additional fact that the July 7 
"Toyal Opposition" broadcast on the CBS Television Net- 
work was followed on a few stations by 2 locally placed 
paid political’ announcement on behalf of the DNC is 
irrelevant.* 


What the RNC really seeks, under the guise of a fairness 
complaint, is a ruling significantly expanding the Com- 
mission's traditional fairness doctrine. While the RNC 
castigates CBS for presenting the "Loyal Opposition" 
broadcast, the ruling the RNC desires is that, having done 
so, CBS should give equal time to the RNC.** The RNC's 


¥ This paid political announcement was not transmitted 
over the CBS Television Network but was offered by the 

DNC to individual stations, including the five CBS Owned 
television stations. Time for this announcement was sold 
by the CBS Owned stations pursuant to the CBS policy set 
forth in our June 22, 1970 response to the "Democratic Na- 
tional Committee Request for Declaratory Ruling Concerning 
Aecess to Time on Broadeast Stations." The announcement 
was separated from the "Loyal Opposition” broadcast by 
several minutes of CBS NEWS analysis, as well as by the in- 
sertion of non-political commercial material. Further the 
CBS Owned television stations made appropriate on-the-air 
identification of the fact that this was a paid announcement 
on behalf of the DNC. The RNC is, of course, free to 
purchase time’ for fund raising announcements under the CBS 
policy. 


*% It states (p.8) "[w]e do insist that, having opened its 
programs for ‘partisan control! to become instruments of par- 
tisan advocacy, we, as DNC's major partisan antagonist must 
equally share this privileged exception to CBS's professed 
articles of journalistic faith." 


a 


position is, in effect, that any broadcast prepared by 
the DNC raises the "which party” issue; that the RNC 
has a specially privileged status with respect to a 
broadcast such as the "Loyal Opposition"; and that only 
the RNC -- not CBS News and not even the President -- 
is qualified to present opposing views.* 
| 
We submit that this drastic and ill-considered sugges- 
tion, like the other complaints now before the Commi'ssion 
should be rejected. 

We have treated a number of pertinent issues in the ire- 

plies that we have filed to the other complaints now before 
the Commission.** We have demonstrated that CBS News main- 
tains fairness and balance with respect to its schedule, and 
we have detailed our compliance with the fairness doctrine 
with respect to the Presidential appearances at issue. At 
the same time, we have vigorously opposed suggestions that 
the fairness doctrine be expanded, as suggested by the com- 
plainants, to require that "equal time" for a personal reply 
be afforded to spokesmen for opposing views. We submit that 
it would not serve the public interest if every time one per- 
son is presented all of his opponents on the issue discussed 


would be entitled to equal time, after which their opponents 
| 


| 
% The RNC complaint (p. 4) states: "This is the rather 
unique case where the appropriate respondent is so conclu- 
sively and exclusively elected that for CBS to search fur- 
ther for another would constitute behavior so outrageous 
and biased as to utterly negate its qualifications as a 
tpublic trustee.'" 


** We incorporate by reference herein the Commentis filed 
by CBS on June 22, 1970, in connection with the DNC Request 
for Declaratory Ruling (Commission Reference 8330 C5-1344) 
and in connection with the complaint of the Committee for 
the Fair Broadcasting of Controversial Issues (Commission 
Reference 8330 Fl C5-1986), CBS' Comments and Reply Comments 
to the Commission's Notice of Inquiry and Proposed Rule 
Making in the Matter of Obligations of Broadcast Licensees 
under the Fairness Doctrine, Docket No. 18859, filed by CBS 
on June 29, 1970 and July 13, 1970 respectively, and the 
reply to the complaint of the 14 United States Senators and 
the Amendment to End the War Committee filed by CBS on July 
20, 1970. 


would also be entitled to equal time, and so on ad infinitum. 
We have argued that the radically new standards proposed oy 
the RNC and various other complainants would subvert rather 
than serve broadcasters' efforts to achieve fairness and 
palance, would seriously interfere with broadcast journalism, 
would be contrary to the Communications Act and raise serious 
questions under the First Amendment. 


In seeking the right to "equal time" whenever the DNC presents 
a broadcast, the RNC has advanced several unsupportable allega- 
tions: 


First, Chairman Morton in his telegrams and at his July 16, 
1970 news conference concerning this complaint, irresponsibly 
suggested that CBS, by granting time to the DNC, was motivated 
by a desire to favor the Democrats. The suggestion is unquali- 
fiedly false. The President, and other Republican leaders have 
often appeared on CBS. Moreover, the CBS policy of making time 
available for the principal opposing party to answer the Presi- 
dent will apply equally to the Republican party when there.is 

a Democratic President. 


We note that in the past it has been the Republicans rather 
than the Democrats who have been the primary beneficiaries of 
the CBS policy of offering time to the opposition. For exam- 
ple, after President Johnson delivered his State of the Union 
messages in 1966, 1967 and 1968, CBS provided prime time for 

a Republican appraisal of the President's addresses. These 
Republican broadcasts presented the views of Republican leaders 
on the President's policies. Just as the Republicans have made 
use of these prior opportunities to present their position on 
national issues, Chairman Morton made it clear at his recent 
press conference, that when "Loyal Opposition" time is offered 
to the RNC in the future, it will be accepted and utilized. 


Second, the RNC complains that CBS violated its own policy by 
permitting "the DNC to use the time for any purpose...." 

(p. 2) The RNC has misapprehended the purpose of the 

‘Toyal Opposition" broadcasts and CBS policy. The purpose of 
the "Loyal Opposition" broadcasts is not to supply the DNC 
with an opportunity "to use the time for any purpose", but 

to offer the principal opposition party an opportunity to 
reply from time to time to a President on major public issues 
treated in Presidential appearances. This is an issue-oriented 
format and the July 7 “Loyal Opposition" broadcast fulfilled 
this purpose. 


* 


For the most part, for reasons developed at length in 

our reply to the DNC Request for Declaratory Ruling 

(pp. 3-10), CBS relies on the efforts of news profes- 
sionals to produce broadcasts which provide 2 balanced 
treatment of important public issues including exten- | 

sive presentations by partisans of their viewpoints. | 
However, the President of the United States holds a 

unique position in American life. As we have previously 
discussed,* his every broadcast utterance is not subject 

to mechanical “equal time" rebuttals either under the 
Commission's fairness doctrine or pursuant to CBS poli- 
cies. At the same time we have concluded that in view of 
the tremendous importance of television and radio as a medium 
of communication, and the increasing use of prime time tele- 


vision and radio by the President**, it is appropriate to 


¥ See CES Reply comments in Docket No. 18859. 


| 
¥* As Dr. Stanton noted in his attached July 10 remarks 
at the 1970 National Broadcast Editorial Conference, in 
the first 18 months of their Administrations, prime-time 
Presidential appearances were as follows: | 
| 
President Eisenhower..... 3 times 
President Kennedy........ 4 times 
President Johnson........ 7 times 
President Nixon.........-14 times 


While President Kennedy's television appearances during all 
time periods were more frequent than President Nixon's, most 
of President Kennedy's appearances were during the daytime, 
while most of President Nixon's appearances were in prime 
time. Despite the large number of appearances by President 
Kennedy, the average person viewed President Nixon on! CBS 
for almost 50% more time than he viewed President Kennedy. 
(These estimates were prepared by the CBS Department of 
Economics and Research and were derived from audience data 
supplied by A. C. Nielsen Co.) 


make time available to the principal opposition party 
periodically to present its opposing views. For this 
reason we developed the "Loyal Opposition" broadcasts 
which we will schedule at appropriate intervals when, 

in our judgment, they would serve the interest of more 
fully informing the viewing public and promote fair- 
ness and balance in our overall schedule. This is fully 
supportive of CBS' policy that the public must be fully 
and f2irly informed and in no way inconsistent with our 
policy that the bulk of the information broadcast should 
be presented by our own news organization as the most 
effective method of informing the public.* 


In the past, as discussed above and in our Reply Comments 

in Docket No. 18859**, CBS has made time available not 

only to the President, but also to spokesmen of both the 
Democratic and the Republican parties to answer Presidential 
State of the Union and other broadcasts. The RNC suggests, 
however, that the "Loyal Opposition" concept is different 
from prior broadcasts because the reply time was offered to 
the DNC rather than members of Congress. 


If a precedent is needed to support the appropriateness of 
dealing with the national committee of a political party in 
connection with providing opportunities for a reply to the 
President, we cite the September 18, 1963 telegram to CBS 
from William E. Miller, Republican National Chairman con- 
concerning the broadcast appearance by President Kennedy to 
discuss tax legislation, which stated: 


"Tt was, of course, in full keeping with your 
public service obligation to place your net- 
work at the disposal of the President tonight 
so that he would advertise one side of the 
current debate over the wisdom of a tax cut 
under present conditions. 


%* * * 


¥ See June >°, 1970 letter to William B. Ray, pp. 3-8 
in response! to the DNC Request for Declaratory Ruling. 


xx July 13, 1970, CBS Reply Comments, pp. 6-7. 


should be nationally disseminated as a public 
service from only one point of view is clearly | 
wrong. I must request you, therefore, not 
simply in behalf of the Republican Party, but 
also in behalf of millions of citizens of both 
parties, to provide facilities comparable to 
those granted the President for a spokesman or 


spokesmen of my choosing, as Chairman of the 
OopoOSing political party, to present the otner | 
Sas of tne sraunene 


| 
| 
"That so fateful an issue for every citizen 
| 
| 


(Emphasis added) 
This request was granted by CBS. 


Again on April 23, 1964, Chairman Miller requested compar- 
able time on CBS as a result of the March 15, 1964 three- 
network interview with President Johnson, "A Conversation 
With The President." In that letter Chairman Miller 
offered to prepare a program which would have included 
the appearances by prominent leaders of the Republican 
Party. In this case, the request for time was rejected 
by CBS. It is significant that the Republican National 
Chairman on both of these occasions felt it appropriate, 
and consistent with his responsibilities to request reply 
opportunities as a result of Presidential appearances. 


In offering "Loyal Opposition" time to the DNC CBS sought 
to solve an admittedly difficult problem of choosing the 
appropriate spokesman for the Democratic party. Initially 
we note that the DNC is free to choose whomever it deems 
to be an appropriate spokesman, including members of Con- 
gress, subject to the responsibilities of stations under 
Section 315 of the Communications Act. Indeed, the jchair- 
man of the national committee has often been a member of 
Congress, as Mr. Morton is today. Moreover, the national 
committee of a political party is far more significant than 
the RNC suggests. Between the period of national conven- 
tions it may be fairly said to be the only authorized 
spokesman for the party.* 


¥ The attached speech given by the President of CBS, Dr. 
Frank Stanton, describes in detail why the "Loyal Opposition" 
program is sound evolution in electronic reporting, why time 
was offered to the DNC and why the Chairman of the DNC is an 
. appropriate spokesman (though obviously not the rae appro- 
priate spokesman) to reply to Presidential broadcasts. 
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In any event, the ultimate question before the Commission 
is whether CES has violated the fairness doctrine. As we 
have Gemonstrated, there is no supportable clain that in 
choosing to present the views of the principal opposition 
party, CBS has violated the traditional fairness doctrine, 
which leaves the broadcaster wide discretion in achieving 
balance in discussion of the issues.* The question, there- 
fore, is whether the Commission should expand the fairness 
doctrine as suggested by the RNC and by complainants in re- 
lated fairness proceedings now pending pefore the Commis- 
sion.** For the reasons we have discussed here and else- 
where, it should not, and under the Communications Act, can- 
not, do so. 


The sole policy justification given by the RNC for this sug- 
gested expansion is that elected political officials might 
be inhibited if broadcast time were to be offered to the 
principal opposition party. The RNC seems to suggest that 
the President of the United States and other elected political 
officials should be immune from partisan criticism -- at 
least by the' chairman of the opposition party -- because 
otherwise they would be reluctant to appear on radio and 
television, or might be inhibited in what they would say. 
This is a truly remarkable position. The Commission has 
ruled that broadcasts by the President discussing contro- 
versial issues are subject to the fairness doctrine. 
California Democratic State Central Committee, 20 RR 867 

3 RepuUdLlican National Committee, a 767 (1964). 


Partisan political discussions both by and against a current 
Administration are a long-standing and, we believe, healthy 
aspect of the American political system. CBS believes it 
would not be performing its function as a source of news and 
information if it were to prohibit, as the RNC seems to sug- 
gest, the broadcasts of discussions because they were sharp 
or partisan. This kind of robust debate is central for the 
preservation of our governmental institutions. The Supreme 
Court has recognized that there is: 


¥ California Democratic State Central Committee, 20 RR 
867, B09 (1900). 


** See Page 1 of this letter (Footnote * and **). 


"a profound national commitment to the prin- 
ciple that debate on public issues should be 
uninhibited, robust, and wide-open, and that 
it may well include vehement, caustic, and 
sometimes unpleasantly sharp attacks on gov- 
ernment and public officials." New York Times 
Co. v. Sullivan, 376 US 254, 270 OF). 


We reject the RNC's suggestion that elected political 
officials, particularly the President of the United | 
States, are so timid that they would be inhibited in | 
their public appearances because of the possibility of 
partisan replies. No such inhibition has been manifested 
in the past, and we trust that none will appear in the 
future. 


CONCLUSION 


The complaints now pending before the Commission seek re- 
visions of the fairness doctrine to restrict licensee dis- 
eretion and to impose stringent requirements in the area 

of Presidential appearances and replies.. However, the very 
quantity and diversity of these requests forcefully empha- 
size, we submit, the need for licensee discretion in apply- 
ing the fairness doctrine. 

Moreover, to reject the principle of licensee discretion in 
this area would necessarily confront the Commission with 
frequent requests for time and put it in the position of 
being the arbitrator of which political parties and groups 
should be heard, when they should be heard, and what they 
should be permitted to say. Any such role for the Commis- 
sion will raise the most serious problems under the First 
Amendment and the Communications Act and is plainly contrary 
+o the Commission's own sound policy. 


We believe that the Commission should decline to make 
the ruling requested by the RNC. 


Respectfully submitted, 
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Wilmer, Cutler & Pickering 
of Counsel 


W. Theodore Pierson, Esa. 
Pierson, Ball & Dowd 
1000 Ring Building 
Washington, D. C. 


CBS 


Columbia Broadcasting System, Inc. 
$1 West 52 Street 

New York, New York 10019 

(212) 765-4321 


Robert V. Evans 
Vice President and General Counsel 


Dear Mr. Chairman: 


This is in reply to your recent telegrams to Dr. Frank Stanton 
concerning: 


(a) the CBS offer to provide the Democratic National Committee 


(DNC) "time to express its views on CBS Television and Radio Networks" 
and ' 


(b) the July 7, 1970 "Loyal Opposition" broadcast - THE DEMOCRATS 
RESPOND: PART I - with respect to which you request "comparable free 
time on the grounds of the Fairness Doctrine." 


First 


From time to time during the course of the year we will make free time 
available to the principal opposition party - at this time the | 
Democratic Party represented by the DNC - for the purpose of discussing 
public issues. There will be no restrictions on the format of these 
broadcasts. At this moment no fixed number of broadcasts has been 
scheduled and no particular time period in our broadcast schedule has 
been set aside. In determining the need to schedule a "loyal Opposition" 
broadeast, we will seek to maintain the long standing CBS policy of 
assuring fairness and balance in the treatment of public issues jand will 
consider the President's use of radio and television and the broadcast 
opportunities available to the principal opposition party in this 
appraisal. 

| 

Second . ‘ 
| 

With respect to your question concerning prior FCC decisions relating 
to Presidential speeches, we note that the Federal Communications 
Commission held in its decisions that the Fairness Doctrine was | 
applicable when a President addresses the nation to discuss contro- 
versial issues of current importance. CBS has always recognized its 
fairness responsibility and has continuously utilized a variety lof 
formats to insure fair and balanced coverage of such issues. 


Third 


We do not vlan to provide the Republican National Committee with 
"equal time" as a result of the broadcast of "Loyal Opposition." 
Surely there is no doubt that the President has addressed himself 

to controversial issues of public importance in his broadcast ap- 
pearances. Nor have you in your telegrams suggested that the July T> 
1970 "Loyal Opposition" broadcast dealt with issues that have not been 
covered with fairness and balance on CBS News broadcasts, including 
appearances by the President. This is because, as we have already 
noted, our decision to provide time to the principal opposition party 
was based on the conclusion that the "Loyal Opposition" broadcast was 
consistent with our efforts to maintain fairness and balance as a 
result of the freauency of the use of radio and television by President 
Nixon - who is, of course, the leader of the Republican Party. 
Further, we do not plan to provide "other groups" with "equal time," 
as the full panoply of divergent opinions are regularly seen and heard 
over CBS consistent with our obligations under the Fairness Doctrine. 


Fourth 


We offered the DNC the opportunity to present the July 7 "Loyal 
Opposition" broadcast for the following reason. We live in a two- 
party system. In the case of the party in Executive power, their 
leader is the President. When the President speaks he acts as the 
leader of the Nation and of his party. It is hardly conceivable that 
his party would want broadcast time to state its disagreement with 
him. In the case of the party out of power, this is not the case. No 
one member of the present loyal opposition speaks for all Democrats. 
However, the DNC represents the Democratic Party as a whole, every 
state has representatives on it, as well as a voice in its decisions. 
Thus, we believe it is the logical organ to select those who can best 
articulate the issues and offer constructive alternatives to the 
President's programs. 


Fifth 


We refer to your question as to whether "Democratic candidates for 
Senate (will) appear while Republicans are excluded? This raises 
serious Section 315(a) problems." As noted above, we do not intend to 
place restrictions on the "Loyal Opposition" format. Accordingly, if 
the opposition party selects a Democratic Senatorial candidate, we 
would, of course, inform those of our affiliates on whom this would 
impose Section 315 obligations so that they could exercise their 
options - that is, not to carry the broadcast or to offer "equal time" 
to the Senator's opponents or to secure waivers from those opponents. 


Sixth 


With respect to your question regarding CBS' responses relating to 

the purchase of "spot advertising" on current issues of importance, 
please be advised that CBS will maintain its long standing policy of 
not selling time for the expression of viewpoints on controversial 
issues. We believe that such issues are covered with fairness and 
balance in our news schedule. On the other hand, we have long had a 
policy of permitting political candidates and proponents of ballot 
propositions to purchase time in elections. We have recently broadened 
that policy to allow the purchase of "spot advertising" up to one 
minute in length by volitical parties - such as the Republican Party - 
for fund raising purposes. This was based on our recognition of} the 
importance of adequate public financial support for political parties. 


Seventh 


You suggest that it would be more appropriate to give time to the 
Congressional leadership rather than the National Committee of the 
political opposition. This option is, of course, open to the National 
Committee of the principal opposition party. We believe that in: con- 
nection with the "Loyal Opposition" broadcasts it is most logical to 
put responsibility for deciding who should speak for the party in the 
hands of the party's National Committee. By locating responsibility in 
the leadership of the Congress to speak for the "Loyal Opposition," 
there is always a question as to who the appropriate leader is on the 
particular question at hand. On each substantive legislative issue 
there may be a different floor leader charged with guiding the legis- 
lation through the floor debate. Certainly the President pro tempore 
of the Senate and the Speaker of the House do not always speak for 
the membership of their respective Houses, or even, at times, for a 
majority of their party. Thus, no one identifiable person - not the 
Majority Leader or his assistants - can be singled out as the.spokes- 
man for the Congress in opposition to the President on all issues. 
While committee chairmen address themselves to legislation before 
their committees, there are 59 joint, standing, select and special 
committees and no guarantee that these 59 chairmen would be able to 
present a cohesive broadcast on the issues before the Congress an 
of concern to the Nation. Of course, this is not to say that Congress- 
men ought not to be heard. It is the CBS rule - not the exception - 
to afford Congressional figures ample opportunities regularly to discuss 
their positions on the issues on CBS News broadcasts. 

. | 
We reject as completely unwarranted your gratuitous assertion that 
CBS has “worked hand-in-glove with the Democratic National Committee 


on this unprecedented attack." We have conceived the "Loyal Opposition" 
broadcasts, with the CBS News analysis following them, as a format which 
will add a significant new dimension to the understanding of complex 
public issues. To reiterate, we will continue to strive to maintain 
accuracy and balance in our overall news broadcast schedule and believe 

the objective of fairness has been advanced by the first "Loyal Opposition" 
broadcast. 


We respectfully reject your request for comparable time under the 
Fairness Doctrine. 


Very truly yours, 


/s/ Robert V. Evans 


The Honorable Rogers C. B. Morton 
Chairman 

Republican National Committee 
1625 I Street, N.W. 

Washington, D.C. 20006 


July 15, 1970 
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Columbia Broadcasting System, Inc. 
51 West 52 Street 

New York, New York 10019 

(212) 765-4321 


1970 NATIONAL BROADCAST EDITORIAL CONFERENCE 


Loyal Ovposition 


Remarks by FRANK STANTON, President, CBS 


Park City, Utah, July 10, 1970 


The National Broadcast Editorial Conference this year is an extremely 
appropriate forum to explore the many pressing problems that come under the 
umbrella of the general theme of your meetings. | 

The function of the editorialist in a democratic society is a high one. 
‘An essential proposition of democracy is, in the words of Washington's 


‘Farewell Address, that "in proportion as the structure of a government) gives 


‘force to public opinion, it is essential that publie opinion should be; en- 
lightened." 
There are two necessary ingredients in the creation of an enlightened 


public opinion. One is the straightforward, thorough and prompt reporting 


'of the facts without which no opinion can be enlightened. The other is the 


stimilation of discussion that can lead to a national sense of purpose, 


' @irection and priority, without which no opinion can be effective. | 


You are in the vanguard of that second process. I congratulate you on 


‘the opportunity for service that you have and for the sense of responsibility 


that you are showing in making the most of it. I am happy and proud to have 
this privilege of participating in your meetings. 
There is no question that, as change is the first law of nature > it 


is the basic law also of the relationships between all human institutions, and 
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neither the White House nor the press has been any exception. Without any 
major legislative or judicial intervention, the press has evolved in this 
country from the bitter partisan broadsides of the eighteenth century through 
the strident personal journalism of the nineteenth century into the increas- 
ingly disciplined concept of the press, on the whole, as a profession in our 
own time. The Presidency, too, has changed, particularly with the expansion 
of its powers and -- especially in the context of our discussions here today 
-- the direct access, made possible largely by television, of the President 
to the people, very much'on his own terms and with his own timing. 

The Mainspring of Self-Government No single fact of our changing 
political life -- certainly no single factor in the changing relationship 
between the government and the press -- seems to me more significant than this, 
because it bears directly and strongly upon the shaping of that enlightened 
public opinion which is the mainspring of any form of self-government. For 
the words of the President, speaking as he does both in his constitutional 
roles of chief executive! and commander-in-chief and in his extraconstitutional 
role as the head of his party, carry an authority, a prestige and a visibi- 
lity that have a counterpart in no other institution, governmental or non- 
governmental. 

Moreover, there is an inherent newsworthiness in anything that the 
President says. In addition to his huge direct audiences, in most cases 
over all nationwide commercial television and radio networks simultaneously, 
all of what he says is later reported somewhere and something of what he 
says is reported everywhere. In the case of the incumbent administration, 


these built-in advantages of the Presidency in forging public opinion have 


been pressed to an wprecedented degree. The record reveals a pronounced 
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increase in the use of prime time (7 to 11 p.m.) by the Presidents. 
Here are the figures since the first Eisenhower aiministration for 

| the appearances of the last four Presidents on prime time network television, 

i during the first 18 months of their administrations: | 

President Eisenhower coccccceeee 3 times 

President Kennedy ......---eeee+ 4 times 


President Johnson .....eseceseee 7 times 


President Nixon .......--esseeeel4 times 

Or putting it another wey, President Nixon has appeared on network 

| prime time television as many times as Presidents Eisenhower, Kennedy and 
| Johnson combined, in their first 18 months in office. | 


These figures exclude appearances on regularly scheduled news, broad- 


| casts; reports on foreign trips; charity appeals; convention and campaign 

' appearances in the case of President Johnson; and, in that of President Nixon, 
his Apollo appearances. | 

Now, in a period when the vastness, the speed and the complexity of 

national and world problems put a strain upon our political institutions 
wholly unimagined by their creators, no one can complain because the elected 
leader of the nation has direct and unfiltered access to those to whom he 
4s ultimately responsible. It is, in fact, one of the great triumphs of 


’ the broadcast media that they have made this possible. There can be no 


doubt that in the distillation of an informed public opinion such appearances 


play @ very basic role. : 
But if the words and views of the President become a monolithic force, 
if they constitute not just the most powerful voice in the land but the only 
one speaking for a nationwide point of view, then the delicate mechanism 
through which an enlightened public opinion is distilled, far from being . 
strengthened, is thrown dangerously off balance. Public opinion becomes, not 


informed but instructed, and not enlightened but dominated. 
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To minimize the risks of imbalance and to treat opposing views on 
public issues fairly, our approach at CBS is on three fronts. First, in 
our regularly scheduled news broadcasts we provide continuous opportunity 
not only for the views of the administration, whose actions make news, but 
also for the views of those, frequently making news in Congress, as weil as 
others, who have different views. Second, we present extensive and in-depth 
additional coverage of points at issue -- on the regularly scheduled Tuesday 
evening CBS News Hour, on FACE THE NATION, or on specially scheduled pre- 
emptive broadcasts the format of which provides for the expression of views 
not limited to dissent along partisan lines. 

Third, we have adopted a "Ioyal Opposition" concept, under which 
from time to time during the year CBS and its affiliated stations will pro- 
vide the principal opposition party free prime network time to present its 
views in any way it sees fit. It is about this concept and the role it 
can play in contributing towards an enlightened opinion that I would like to 
talk with you briefly. 

The Loyal Opposition Concept The fundamental reason behind this 
decision -- which, by the way, is merely an application of a long-standing 
CBS policy to give the public a fair opportunity to have the views of the 


party out of executive power -- is simple and obvious: we live in a two 


party system. Both of the parties represent broad cross sections of the 


American people. They represent all regions of the country. Each has within 
its ranks conservatives and liberals. Each has members holding major state 
and local offices as well as Federal offices. Each speaks for millions of 
our citizens, not merely on a single or a dominant issue, but on all issues -~- 


foreign and domestic, economic and social, civil and military. Both parties, 


o1 


-5- 


too, have a strength generally unknown in the political parties of cS 
nations: both parties accommodate very wide ranges of views, the aifferences 
within them often being as great as the differences that divide them. A 


though this characteristic has been of saving uniqueness to the American 


political experience, because it has rendered splinter parties unnecessary, 
it has also posed the problem of who speaks for the parties -- a eremien 
which we at CBS had to face in offering time to the opposition party. | 

In the case of the party in executive power, this is not a amet 
Obviously the Presidency of itself is of preemptory power in partisan poli- 
tics, and the President speaks for his party. It is inconceivable that 
his party would require time to differ with him. In the case of the party 
out of executive power, however, there is no one government official wt, 
ecause of the office he holds, speaks with the same authority for shell 
party out of power as a whole that the President does for his party. Cons 
gressmen and Senators represent their constituents, and not their party, in 
their duties -- and those constituencies, unlike the constituency of the 
Presidency, are formed of state and local -bodies rather than one national 
in scope. Further limiting the role of Congressional leaders as national 
party spokesmen is the fact that some states very often have delegations that 
inelude no members of the opposition party. In the present Congress, oes 


states -- Delaware, Kansas, Nebraska and Vermont -- have no Democrats in 


‘either house; seven -- Arizona, Colorado, Illinois, Kentucky, New York, 


‘Oregon and Pennsylvania -- have none in the Senate; and eight more have 
‘none in the House -- Alaska, Ideho, New Hampshire, New Mexico, North Dakota, 
South Dakota, Utah and Wyoming. 


In view of these facts, the one place in which logically to mae 


‘responsibility for speaking for the opposition party -- or for deciding who 
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should speak for it -- is that party's National Committee. This is what we 
at CBS decided to do. And it seems to me to conform with the facts of 
political life. 

The Role of the Congress Suggestions that, as in the British system, 
the legislative opposition should constitute the party spokesmanship seem, 
on the contrary, based on an inexact parallel and to be in conflict with 
the clear intent of our constitutional doctrine of the separation of powers 
as a safeguard against parliamentary government with its inevitable dangers 
of unpredictability. In Britain, the principal party out of power is 
continuously organized under a "shadow cabinet" and functions as a formal 
and disciplined opposition. It has a designated leader, who speaks with 
undisputed authority for his party, who is the Prime Minister's accepted 
counterpart, and who would in all probability succeed him should his govern- 
ment fail. Thus, the chief executive in England always comes directly 
from the Parliament and, in fact, remains a member after he becomes Prime 
Minister. 

This is not the ‘case either in theory or in practice in the United 
States. Theoretically, the Constitution specifically separates the legis- 
lative and executive powers. In actual practice, only twice in the 17 
times that the Presidency has passed from one party to another did the in- 
coming President come directly from the Congress, the cases of Harding 
and Kennedy being the only examples. Of the other 15, only one, Jefferson, 
held Federal office, four of them being Governors and the majority -- 10 -- 
holding no public office at all when elected. 

This is not to say that Representatives and Senators of either party, 


whether or not opposed to the President and whether or not in control of 
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the Congress, should not be heard as frequently on the issues before the coun= 
try as events or their activities and influence “justify. In the case of CBS, 
such appearances are the rule rather than the enter not only on hand news 
broadcasts but in special interviews and in panel discussions. On FACE THE 
NATION, during the first 18 months of the present Congress, out of 46 proadcasts 
involving Federal officials, 27 come frem the Congress, as compared to 19 from 
the executive branch. Moreover, if the National Committee of the opposition 
party should designate Senators or Representatives as its spokesmen auring 
campaigns, we would have no objections providing those of our affiliates on whom 
this would impose a Section 315 burden were given sufficient time to exercise 
their options -- that is, not to carry The Loyal Opposition broadcast, lor to 
offer equal time to the Senators' or Representatives’ opponents, or to ‘secure waivers. 
Recently a proposal was made to amend the Communications Act of 1934 to require 
broadcasting licensees to "provide a reasonable amount of public service time to 
authorized representatives of the Senate of the United States, and the House of 


. Roe 
Representatives of the United States, to present the views of the Senate and 


the House of Representatives on issues of public importance." The ae 
obviously relates not to hard news, news interviews or similar broadcasts where 
-- as I have noted -- Federal legislation frequently appears. Rather this pro=- 
posal contemplates turning over time to the Federal legislators for their own use. 
This institutional approach to hearing from the Congress is, I think, one of 
those propositions that seem highly plausible until you really look at : it. What 
are the views of the Congress? Are they arrived at by how the Congress votes? 
Are they the views of the majority and of the minority as such? Are they the 
views of the committees to wham specific legislation is referred? Are they the 
views of the policy committees? 

And who would speak for an institution not conspicuous for its unan- 
imity of expression even in the rare cases when there is near unanimity of 
view? Do the Speaker of the House and the President Pro Tempore of the 
Senate speak for all the members of their respective houses or only for 


the majority in each case? Would not the minority leaders and minority 
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whips then want a voice -- followed by the majority leaders and the majority 
whips? Would the chairmen of 59 joint, standing, select and special com- 
mittees not insist on addressing themselves to the legislation referred to 
their committees -- followed by the 59 ranking minority members of those 
committees? Would not then the sponsors of specific bills demand to be 
heard -- followed by the opponents? Woodrow Wilson once said of the House 
that it "has as many leaders as there are subjects of legislation." Under 
the fairness principle, it has twice as many, for certainly no broadcast 
representing itself as presenting "the views" of Congress could fail to 
give the views of opponents of legislative acts. And of the Senate, Daniel 
Webster said, "This is a Senate, a Senate of equals...-not an arena for the 
exhibition of champions." In short, the only views of Congress are the 
views of its individual members -- 535 of them. Even presenting two at a 
time, it would take a broadcast every day including weekends for over eight 
months to present "the views of the Senate and the House of Representatives." 
More recently, in yet another of the endless proposals to commandeer 
television time, the criterion suggested for "requiring" networks to provide 
time was that the recipients be “any substantial group of Senators opposing 
the President's views." Fourteen out of 100 Senators represented themselves 
as the first “substantial” group. By this quantitative standard, the Senators 
opposing virtually every administration-sponsored bill would constitute a 
“substantial group,” since relatively few bills pass the Senate by a majority 
of 86 or more. And would not "substantial groups" of Representatives im- 
mediately seek a similar provision? If the same percentile factor were em- 
ployed, this would mean that any 60 out of the 435 members of the House of 


Representatives could claim the time --. with any number of combinations 
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making up the 60 providing only that they oppose the President. The pro- 


posal is obviously wholly untenable. 

The Role of the National Committees As for the appropriateness of 
making time available to the National Committee, the Committee does represent 
the party as a whole. Every state has representatives on it and a voite in 
its procedures and decisions. The Chairman speaks from a position orgeniza- 
tionally representing the whole party. He and the National Committee i 
theoretically at least, are interim custodians of the party platform =: the 
only set of principles and priorities formally adopted by the entire party. 
Finally, the National Committee and its Chairman are ordinarily the ast re=- 
maining political agencies readily available for consultation to the Losing 
candidate for the Presidency. : 

Some concern has been expressed that by limiting the offer of time 
to the "principal opposition party," the contributions of third parties to 
our political life would be neglected or impeded. At CBS -- and I am sure 


‘that this is true of other broadcasting organizations -- we have always 


‘recognized the significance of third parties. They have often been influential 


ieorrectives to the directions or emphases of the major parties. Historically, 
they have been the progenitors of the principal parties. On several oe- 
ieasions, they have been the decisive factor in the outcome of elections. 

Despite the very real part that third parties have played, however, 
‘they are the great variables in American national politics. Their durability 
‘$s necessarily uncertain, either because they take their main stand on a 
‘single issue, frequently lacking permanent significance, or because they 
‘respond primarily to a single set of events or to a single set of attitudes. 
In some years, for example, a conservative third party is of special signi- 
i ficance and in other years a liberal party. For these measonee it is ‘absolutely 
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essential that the options remain open for all news media to cover third 
parties in the context of the atmosphere and events of specific campaigns. 

No news organization interested in, if nothing else, its own survival 
would or could ignore the impact of third parties when that impact becomes 
apparent to the professional journalist. The record of broadcasting in the 
United States with regard to significant third parties seems to me to attest 
quite convincingly to the opportunity the public has had to hear their views 
and to the fairness with which those parties and their candidates have been 
afforded opportunities to exoress their views. But this situation does not 
exist between elections when frequently the most important of third parties 
are not even sure whether they will offer candidates and a platform of 
their own, support a major party or sit the campaign out. There is, in any 
case, no implication in the CBS offer to the principal opposition party that 
when events justify it third parties will not also be given appropriate 
opportunity to present their cases. 

Selling or Mandating Time Some have contended that a better policy 
would be to sell time to political parties, rather than to provide it free. 
But we believe there are persuasive arguments against this. One is the 
advantage that automatically accrues to the party with the largest war chest. 
Another is the urgent matter of the public interest: if time could be 


pought without limit and indiscriminately at any period by any politician or 


party who could afford it, the result would not be the enlightenment of public 


opinion but its oppression. It would result in a public bored to death and 
a medium crippled by permitting it to happen. 
Finally, it has been supposed that if it is desirable for CBS to make 


an offer of free time to the principal opposition party, it would be even 
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more desirable if all broadcasters were required by law to provide suet Sine. 
I think that this is wholly specious reasoning. As a matter of fact, the 
experience of Section 315 has clearly demonstrated that attempts to regulate 
in this area defeat their own purpose. Legislative or regulatory action 
would certainly defeat our very purpose in having chosen this path, individ- 
ually and not in response to government, party or industry pressures. We 

do not think that it is the only path. We are not even sure that it is the 

est path. But it is one path to ensuring that public opinion, the foundation 

of action in a free society, is formed on the basis of a balanced presenta- 


tion of national political viewpoints -- a balance that cannot be achieved 


by any one device, legislative or administrative in its inception, that 


locks all broadcasters into a single approach to this problem. 


The Need for Pluralism There is no technique, no stratagem, no /in- 


| 
strument by which law or regulation can create by fiat or by formula an en- 


| 
i 
lightened public opinion. It has to rise from a mitiplicity of sources of 


information, a multiplicity of articulated views and a multiplicity of ‘methods 


of conveying that information and of circulating those views. Whenever all 


| 
the media, or all the elements within a medium, are required to do the same 


thing in the same way, that multiplicity is reduced, and the Likelihood of 
| 
an enlightened public opinion is diminished. 


I am sure that everyone in this room would be profoundly disturbed if 
unanimity of either matter or manner were imposed on editorials by anybody 


or any agency, public or private, for any reason whatsoever. At CBS, in 
| 


‘fact, we don't even know what editorial positions the managements of our owned 


stations are going to take on any issues until they are taken, and more than 
; | 

‘once they have been in disagreement with one another. This pluralism, when 

| 
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multiplied by all the broadcasters in radio and television and by all the 
publications and other forums in other media, is the only safeguard of a 
the sole effective g orantee that the public has the 

opportunity to arrive at its opinion only after it has had all the facts and 
after all the views interpreting and appraising those facts that merit a 
hearing are made available. 

In making our time offer to the principal opposition party, we were 
not seeking to create ‘a pattern for all broadcasting. We hope our counterparts “d 
will seek to achieve the same effect in different ways. Our purpose was -- 
and remains -- to provide for the addition to the national dialogue of a 
voice of responsible dissent or difference that represents a major body of 
political thought. 

I hope that I have not imposed at too great length upon your time. 
If I have, it is only because of my awareness of your professional devotion 
to the construction of a lively, informed public opinion in America. You 
could hardly be devoting your energies and your talents to a more essential 


cause -- a cause into’ which one of the ablest commentators on our political 


processes -- Lord Bryce in his now classic The American Commonwealth -- showed 


remarkable insight, when he concluded: 
"of all the experiments which America has made, this endeavouring 
to govern by public opinion is that which best deserves study, for 
her solution of the problem differs from all previous solutions, 
and she has shown more boldness in trusting public opinion, in 
recognizing and giving effect to it, than has yet been shown 
elsewhere. Towering over Presidents and State governors, over 


Congress and State legislatures, over conventions and the vast 
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machinery of party, public opinion stands out, in the United 


States, as the great source of power, the master of servants who 


tremble before it." : 
| 
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WACHINGTON. D.C. 


In Re: 


Petition of ‘the Republican National 
Committee for Relief Against CBS 


REPLY OF THE REPUBLICAN NATIONAL COMMITTEE 
TO CBS RESPONSE 


Counsel: 
W. Theodore Pierson 
Pierson, Ball & Dowd 
1000 Ring Building 
Washington, D.C. 20036 


July 30, 1970 


BEFORE THE 


Federal Communications Commission 
WASHINGTON, D. C. 


In Re: Petition of The Republican National 
Committee For Relief Against CBS 


REPLY OF THE REPUBLICAN NATIONAL COMMITTEE 
TO CBS RESPONSE 


This pleading is filed in behalf of the Republican National Committee 


(RNC) in reply to the response to the subject Petition filed by CBS under 


the date of July 23, 1970. 
| 
The "Which Party" Issue Is New 

. And Was First Raised By Mr. O'Brien- 


At the very outset, we would like to make the position of RNC clear beyond 
doubt. : 

First, we submit that the O'Brien broadcast was in total effect a thirty- 
minute commercial designed to persuade viewers that President Nixon and his party 


| 
had performed badly and, therefore, the viewers should cast their votes for- 


and send their money to Democrats. The stark issue was which party the public 


should vote for and support financially. 
The O'Brien format was to take tapes and quotes from President Nixon's - 
previous appearances, treat them as promises, and then attempt to show that 


the performance had not matched these promises. Primarily, his treatment 
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of other issues and problems “was to acknowledge their existence and assert 
that the President had not solved them, all of which led up to the following 
punch-line: 


"The Democratic Party and the Democrats in Congress accepted that 
challenge a decade ago -- and we rededicate ourselves today". 


And after that the following message: 


"For more information concerning the Democratic Party's alterna- 

tives to the policies of the Nixon Administration, write: Demo- 1 

crats, Box 3456, Washington, D.C. 20010". 
Ol; 


Then, after five minutes of commentary, there was an appeal to the viewers r 
send in money for the clear and ostensible purpose of ousting the Republican 4 
Party from power. i 
CBS appears to contend that the partisan issue of "which party" was 

raised first by the Presidential appearances on television -- that his very 
appearance before the camera raised the "which party" issue even though his 
words and format were non-partisan and not to any significant degree devoted 
to the past or present failures of Democratic officeholders or to extol the 
virtues of their Republican counterparts. CBS is wrong. 


The issue of "which party" is new and was raised by Mr. O'Brien's 30- 


any significant measure to compare the performances of Democratic and Republig 
; 2/ 
officeholders as a persuader to support Republicans. He has not raised tha@ 


issue. Mr. O'Brien has. Fairness Doctrine balance requires response by the 


only appropriate spokesman: RNC. 


i) 

i/ While Mr. O'Brien recited the problems facing the nation, on nearly 
all such issues he was remarkably neutral and presented firm convictions 
almost solely on the issue of "which party". 
CBS's position in this respect is dramatically opposed to the stance it 
took in 1949 when it contended that the non-political appearance of Gov- 
ernor Dewey in a "Report to the People of New York" could be distinguishe 
from his partisan activities and the subsequent denial of time to the Ne 
York State Democratic Committee. Paul E. Fitzpatrick 6 R.R. 543 (1949). 
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The apparent contention of CBS that Presidential appearances, without 


more, inevitably raise the “which party'' issue totally ignores reality. The 
O'Brien partisan diatribe against the President is a style that simply cannot 
be adopted, except in very rare instances, by the President in his official 
appearances. In his reports to the people he must be concerned that his 

words, both in tone and substance, have the desired effect upon foreign govern— 


ments, upon the armed forces he commands (which includes both Democrats and 
| 
Republicans), and upon Republican and Democratic legislators upon whom he 


| 
Since the New Deal Years, every President has needed the support of the 


must depend to advance his legislative programs. 


members of both parties in order to effect his programs. This for at least 
two reasons: (1) since 1946, in only 7 Congresses has the President's 


party been in control of both Houses and (2) legislation is almost always regard- 


| 
ed as conservative, moderate or liberal in nature, which criteria, much more~ 


than Republican or Democratic, describe the true policy divisions on the "Hill", 

| 
If he attacks liberal oppositions to his programs, he attacks Republicans as well 
as Democrats. If he attacks conservatives, he similarly attacks members of 


both parties. If he attacks Democrats, qua Democrats, he attacks liberals, 


moderates and conservatives. 
| 
Thus, in his statements concerning the conduct of foreign affairs, his 


command of the armed forces and in his relationship with the Congress as a 


coordinate branch of government, a president in the great bulk of his television 
appearances must abjure "sharp and partisan attacks" -- diatribe is rarely a 


fitting style. Quite beyond his control, he is cast into a matrix which only 
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Party. And unless they were such, they did not pull a Fairness Doctrine triggs 


for the "sharp and partisan attack" of Chairman O'Brien. The latter raised " ] 


that issue -- the issue of "which party" -- an issue which had not and could j 
not have been raised in any significant way by the Presidential appearances. 

The Fairness Doctrine is an issue-oriented doctrine. It is the putting: 9 
forth of an issue, not the appearance of a person, that invokes the requiremen 
of balance. The issue of which party to support with votes and money was firs 
put forth by Mr. O'Brien. CBS has not balanced it as the Fairness Doctrine 
requires. CBS must|balance this appearance with an appropriate spokesman on 
the other side,.and we have urged that the spokesman ought to be RNC. This 
requires no expansion of the Fairness Doctrine as CBS contends. All that is 
required is its intelligent and just application. 

CBS Has Incorrectly Characterized Our Position 

We wish to correct some further inaccurate characterizations of our 
position advanced by CBS in its response. 

CBS states that the RNC Petition "claims that CBS has gone too far". 
As much as RNC faults the judgment of CBS, we did not ask the Commission, nor 
would we in the interest of journalistic freedom, to reverse the CBS aes | 


and order it to go less far. We merely asked the Commission to hold that CBS? 
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having gone this far, must under the Fairness Doctrine take the further step 
i 


of allowing a response to the naked partisan DNC attack by an appropriate 


spokesman: RNC. 
We agree with CBS that it was not violating the Fairness Doctrine by 
| 
granting time to DNC. But we contend that the doctrine is violated by CBS's 
refusal to grant RNC the right to respond to the bald partisan issue of "which 
party" newly-raised by Mr. O'Brien's 30-minute DNC commercial. : 

The question is not as CBS says "whether the Commission should expand the 
Fairness Doctrine"; the question is whether the Commission should apply and 
enforce that Doctrine. | 

| 

We agree with CBS that "Partisan political disucssions both by and against 
a current administration are a long-standing and, we believe, healthy aspect 
of the American political system". But we did not suggest, as cas claims, that — 
it prohibit the broadcast of such discussions "because they were sharp or parti- 
san", On the contrary, we urged that CBS balance the sharp and Rees 
broadcast by Mr. O'Brien with a sharp and partisan broadcast by his Republican 
counterparty -- thus to have a debate instead of a soliloquy on the issue of 

| 


"which party". It was the muzzling of RNC about which we complained to the 


Commission -- not CBS's failure to muzzle DNC. 
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' National Committees Are Not Authorized 
To Speak For Their Parties On Policy 


Issues And Are Therefore Inappropriate Spokes- 


men_ To Respond To Policy Issues Raised 


By Presidential Appearances. 
CBS has incorrectly stated in its response that "Between the period 
of national conventions it [the national committee] may be fairly said to 
be the only authorized spokesman for the party". Indeed, national committees 
are not only not authorized to speak on policy matters for the party but, 
both conceptually and empirically, they are inappropriate spokesmen to respond 
to the national issues raised by President Nixon's appearances. 


The function of a national committee of a major national party is chiefly 


administrative and financial. It does not determine or enunciate party policy 


"Its most important duty -- to supervise the presidential 
campaign -- is performed by the national chairman (q.v.) 

It determines the place and date of the national conven- 
tion, issues the call, chooses a temporary chairman, makes 
up a temporary roll of delegates, and performs other duties 
imposed by the convention". 4/ 


"Essentially the national chairman is a kind of business 
agent for his party -- intent upon strengthening the cen- 
tral structure, recruiting new workers, smoothing the 
ruffled feathers of quarreling factions, and preparing 

the organization for the next campaign. Between Presidential 


"The national Committee derives its authority from the national conventiog 
which gives it no mandate to function as a policymaker between conventiong 


V.0. Key, Politics, Parties, and Pressure Groups 318 (5th ed. 1964). “ 


Smith and Zurcher, Dictionary of American Politics 254 (1955). 
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campaigns, he has powerful rivals in the Campaign Committees 
of the Senate and the House", 5/ 
| 

This correct conceptual view of the functions of the national committees 


| 
is reflected in their composition. Elected officials,past and present, comprise 
6/ 
The great bulk of their member- 
| 
ship, of necessity in view of their non-policy functions, is composed of 


only a small minority of their membership. 


acknowledged performers in raising money, getting out the vote, organizing and 


managing conventions and handling public relations. The typical attitude of 


national committee members, to paraphrase an old saw, is "My party, right or 


wrong, but still my party". Issue-oriented policy-makers or spokesmen they 


are not -- and most emphatically cannot 

The catalogue of duties and powers 
spokesmanship for the party as even one 
4s due to the-party-everything attitude 
that serious questions have been raised 
national committee vis-a-vis the people 


8/ 
speaks. 


be. 


of either DNC or RNC does not include 
7/ 
of its functions. This, of course, 
| 
their tasks require and to the fact 


as to the representative nature of the 


for whom it purports to speak when it 
| 


Odegard & Baerwald, The American Republic 173 (1964). 


An examination of the published rosters of RNC and DNC and the 1970-71 
issue of Who's Who In America indicates that, in the case of each committee, 


only about 9% of the 
held elective office. 


See generally, Rules of Democratic 


membership now holds and no more than 35% has ever 
35 Marquis, Who's Who In America, 1970-71 (1970). 


National Committee, Art. I; Rules 


Adopted by Republican National Committee, Aug. 5, 1968. | 


Sen. George S. McGovern, Mandate for Reform, 
lection to the Democratic National 
Note part 
of delegates to the national convention. 


on Party Structure and Delegate Se 
Convention, April, 1970. 


A Report of the Commission 


icularly the varying methods of selection 
Id. at 56-63. | 
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The reverse of this is also true in that national committees do not 
speak for the President on policy matters. For example, at the present time, 
there are a large number of issues with respect to which the President has 
taken a firm stand and with respect to which RNC has remained silent precisel 
because of the division of opinion among its constituents. A noteworthy past 
example is the case where, in the summer of 1969, the President had made a 
firm commitment with respect to ABM —- a course with respect to which many a 
of the members of his party disagreed. RNC, in view of this division within. 
the party, announced that it would not be active in supporting the President ' 
position on the ABM issue. Fi 

It is for this reason that (when either is the out-party) the Democrats, 


and Republicans establish groups other than the national committee to speak 


for each of them on public controversial issues. 


Thus, in January, 1969, at the urging of defeated candidate Humphrey, 


a Democratic Policy Council of nationally prominent Democrats was created by” 
DNC to speak for the opposition during the Nixon years. Headed by former 
Vice President Humphrey, its membership included 3 Senators, 3 Congressmen, 

3 Governors, 2 Mayors and 3 DNC Committeemen. Out of 22 members only 4 were. 
associated with state or national party committees. This not only contra- 
dicts CBS's statement that DNC is the "only authorized spokesman" but the 
establishment of the Council would have been a ridiculously superfluous act © 
if DNC had been even a recognized spokesman on the myriad controversial issug 
facing the nation. And over the years the jealousy of Congressional leaders 


of the out-party over who speaks for the party is a fact so notorious that it 


9/ 


hardly requires citations. 

In a similar manner, through the Kennedy and Johnson years, and at the 
instance of former President Eisenhower, a group known as "The Joint Senate- 
House Republican Leadership" was established. During its mires eee 


1961 and 1969 the Leadership Group held many press conferences on the issues 
10/ 


of the day which are published in 8 Senate documents and which received 


extensive media coverage, including television. 


In 1965, again confronted with the problems of the out-party, still 


another Republican leadership group was formed under the name of "Republican 
Coordinating Committee"'Wwhich could speak as a united and constructive voice 


on the perplexing and urgent problems of" the period. The Committee consisted 
| 
—— eee 
9/ Probably the most heated objections from the Congress came in 1957 
when a Democratic Advisory Council was established and was vigorously 


opposed by then-Senate Democratic Leader Johnson and then-House Speaker 
Rayburn, New York Times, May 4, 1957, at 1, Col. 1 


Doc. No. 63, 87th Cong., Ist Sess. (1961). 
Doc. No. 158, 87th Cong., 2d Sess. (1962). 
Doc. No. 52, 88th Cong., 1st Sess. (1963). 
Doc. No. 107, 88th Cong., 2d Sess. (1964). 
Doc. No. 68, 89th Cong., Ist Sess. (1965). 
Doc. No. 118, 89th Cong., 2d Sess. (1966). 
Doc. No. 61, 90th Cong., 1st Sess. (1967). 
Doc. No. 110, 90th Cong., 2d Sess. (1968). 
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of former President Eisenhower and all other Republican presidential nomineesy 
Republican leaders in the Congress, members of the Republican Governors “Assoc4 
jation, the Chairman of the Republican State Legislators Association, and oe 
members of RNC. The then-Chairman of the RNC acted as the Presiding Officer 
This further contradicts CBS's "only authorized spokesman” premise and con~ 
stitutes further empirical evidence-that the national committees are cao 


riate as party spokesmen on the issues of the day. ry 


While.a licensee has broad discretion in selecting an “appropriate: 


spokesman", that discretion must be exercised reasonably and in good faith. 


In the light of the foregoing, is it not clear that it was not reasonable: for 
CBS to regard DNC as an appropriate spokesman on the policy issues raised by 
the President? ees And does not Mr. O'Brien's issue-ducking performance con~ ; 
clusively confirm his. inappropriateness for the task? If CBS refuses:to purg@] 


itself of the illusions it entertained about DNC it cannot be held to be 


proceeding in good faith. 


12/ Ray C. Bliss, RNC Press Release, July, i968. 


13/ See Golden West Broadcasters (Station KILA), 8 FCC 2d 987 (1967). 
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Conclusion 
| 
The relief sought by RNC in the subject Petition should be granted. 


Respectfully submitted, 


W. Theodore Pierson | 
PIERSON, BALL & DOWD 
1000 Ring Building 
Washington, D.C. 20036 

Attorneys for: | 
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COLUMBIA BROADCASTING SYSTEMS, INC., 
(WCBS-TV, Channel 2), New York, N.Y., and 


BROADCAST-PLAZA, INC. 
(JLIC-TV, Channel 3), Hartford, Connecticut 


FOURTEEN UNITED STATES SENATORS, Against 
NATIONAL BROADCASTING COMPANY, INC., 
COLUMBLA BROADCASTING SYSTEMS, INC., and 
AMERICAN BROADCASTING COMPANY, INC. 


BUSINESS EXECUTIVES MOVE FOR VIETNAM PEACE (Los 
Angeles Chapter), against 


NATIONAL BROADCASTING COMPANY, INC., 

COLUMBIA BROADCASTING SYSTEMS, INC., 

AMERICAN BROADCASTING COMPANY, INC., and 

Stations KNXT, KABC-TV and KNBC, Los Angeles 
In re Petition of 


REPUBLICAN NATIONAL COMMITTEE 
for Relief Against 


COLUMBIA BROADCASTING SYSTEMS, INC. 
In re Complaint of 


ELEVEN UNITED STATES SENATORS against 


PF III III II III DIY WY YY YY YY YY YY YY Yew’ 


NATIONAL BROADCASTING COMPANY, INC. 


MEMORANDUM OPINION AND ORDER | 
Adopted: August 14, 1970 Released: August 18, 1970 


By the Commission: Commissioners Burch, Chairman and Robert E. Lee issuing separate 
statements; Commissioner Bartley dissenting; Commissioner H. Rex lee dissenting 
and issuing a staterent; Commissioner Johnson concurring and issuing a statement; 


Commissioner Wells. not participating as to Dale Petition. 


. 1. The Commission has before it a series of separate complaints 
and petitions relating to alleged violations of the fairness doctrine by 
various television networks, their owned and operated stations and individual 
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filed a “Complaint, Petition 
yr to Show Cause to Cease and Desist and Request for 
" on May 25, 1970, directed against stations WTIC-TV, 
Connecticut, and WCBS-TV, New York City, for violation of Sec- 
of the Act and the Commission's fairness doctrine. Specifical 
jons are aileged to have failed "to afford a fair and reasonab--- 
opportunity for the balanced presentation of the contrary views when the 3 
President of the United States addresses the Nation on television on the 
Administration's policies in Southeast Asia."_2/ 


» 


3. The Complaint: Between November 3, 1969, and April 30, 
1970, the President presented his viéws on the war in Southeast Asia 
(including the issues of the origins of the war, the alternative courses 
of actioa available, "Vietnamization," rate of U. S. troop withdrawal, ~ 
American incursion into Cambodia) on four separate occasions _3/ with 
wide prior publicity. The speeches were broadcast during prime time and 


SS 


al} The pleadings before the Commission are listed in the attached Appendi 


_2/ Committee for Fair Broadcasting did not initially contact WCBS-TV and 
WEIC-TV tc ascertain their plans for future coverage of the issue. Such 
prior contact between complainants and licensees is strongly encouraged t¢ 
ascertain whether a controversy exists and to sharply narrow and delineate 
the issues involved. (Sze Fairness Primer, 29 Fed. Reg. 10416 at Part I.) 
In the case of the Committee's complaint we will consider the matters rai$ 
because of the similarity to the complaints of the Amendment to End the Wa 
Committee and the Business Executives Move for Vietnam Peace where the nor 
prior consultation procedures were followed. 


_3/ In the November 3, 1969 speech, the President discussed the historical 
background of American presence in S.E. Asia, outlined the "Vietnamization 
program, including troop withdrawals and training progress of Vietnam army 
and the course of negotiations. On December i3, 1969, the President pre- 
sented a “progress report" and announced 50,000 American troops would be” 
withdrawn. On April 20, 1970, the President gave another “progress repor 


(continued on next page) ~ 


in length from 15 to 30 minutes. 
1s before, during or after the speeches ons were 
terrupted in any other manner; and the Preside ks were 
- tive and complete, ‘The Committee c i 
sm waich presented contrasting 
viewpoints on the issues the President addressed and which received 
significant prior publicity, was broadcast nationwide on network owned 
i operated and affiliated stations during prime time and had) the same 
uninterrupted orderly exposition on 4 single issue or set of issues. 
The Committce contends that the programming concerning the Vietnan- 
‘related issucs presented py WIIC-TV and WCBS-TV is, in and of itself, 
balanced._4/ 
ae | 
4. The Committee asserts thet its members, as part of the listen- 
ing public of WTIC-IV and WCBS-IV, have not been given reasonable oppor- 
tunity to efiectvely hear the presentation of conflicting views on issues 
of public importance in accordance with their rights as set forth in Red 
Lion Broadcasting Co.. Inc. v. F.C.C., 395 U.S. 367 (1969), Controversial 
Issue Procraumming--Fairness Doctrine, 3 RR 2d 163 (1964), and Editoriai- 
izing by Broadcast Licensees, 13 FCC 1246 (1949). Petitioner emphasizes 
that its request is not intended to inhibit television coverage of Presi- 
dential speeches, but rather to insure that licensees fulfill their "con- 
scious and positive role in bringing about balanced presentation of the 
opposing viewpoints." Editorializing Report, supra, at 1251 (paras. 9,~ 
13). The Committee asserts that WLIC-TV and WCBS-IV have failed to comply 
with the fairness doctrine, notwithstanding the wide discretion permitted 
the licensee to choose the precise means of achieving compliance bound by 
standards of reasonableness and good faith. The Committee's argument is 
that the licensees acted unreasonably by failing to exercise the discretion 
afforded them and thus not attenpting to present any program in conflict 
with the views expressed by the President. The licensees ' performance, 
the Committee asserts, demonstrates a failure to undertake the affirmative 
responsibility necessary to meet “minimal standards of fairness." The 
fairness violation, the Committee argues, has been repeated through the 


nanan 


_3/ (continued from preceding page): 

on the Vietnam situation, spoke of the “substantial increase"! of enemy 
activity in Laos and Cambodia and announced an additional troop withdrawal” 
of 150,000 in the next year. Finally, on April 30, 1970, the) President 
announced the entry of American troops into Cambodia. The Committce's 
pleading was filed prior to the President's speech of June 3,) 1970. 


_4/ E.g., Face the Nation--10 guests favoring Administration policy and 8 
opposed; documentaries are internally balanced with both proponents and 
opponents included in each show. 


5/ The licensee is ultimately responsible for assuring that fairness is 


achieved over the station's facilities; whether this is done ithrougn local or 
aetwork programming is of no moment insofar as the individual station's com- 


pliance is concerned. 7 
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extension,'' the stations argue, 
Finally, WIIC-TY contends 
objections go to network programming and thus their 
m the same souree;_5/ WCBS-TV contends the allega- 
general to cemonstrate violation of the fairness 


o 
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speeches on the 
The Senators ce Amendment No. 609, the 
mendment to End the The Pre 's five speeches on the Indochina 
ince November 1969, represent a aries" of programs, _7/ petitioners 
which have not been balanced by a imilarly effective presentation 
Co.gressional opponents of the President's war 
policy.” Petitioners arge t the President’ speeches have presented 
cone side of controversial iss idential 
power to conduct the war; role of Congres 


SN 


_6/ Harold E. Hughes (D-Iowa); George MeGovern (D-S.D.); Mark 0. Hatfield (R 
Charles E. Goodell (R-N.¥.); Alan Cranston (D-Calif); Birch Bayh (D-Ind.); 
Frank Church (D-Idaho); Thomas F. Eagleton (D-Mo. 35 Mike Gravel (D-Alaska); 
Fred R. Ezrris’ (D-Okla.); Philip A. Hart (D-Mich.,; ‘card M.Xenaedy (D-Mass 
Lee Metcalf (D-Mont.); Gaylord Nelson (D-Wisc.). 

_7/ Petitioners term the President's speeches a "series within the defi 

ased in the Commission's Notice of Proposed Rulemaking,Docket No. 18859, 35 & 
Reg. 7820(1970) "a. series of broadcasts . - . more than one within a reasons 
close time period (from 6 - 9 months or less). 
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criticism of Senators opposing the President's war policies; criticism 
of the MeCovern-Haciield Ame eat and the conduct and progress of the 
wor). In sum, petitioners raise che same type of objection raised by 
the Committee for Fair Broadcasting (paras. 2-5, supra)--i.e., the 
simultaneous dissemination of the President's uninterrupted views by the 
three major networks in prime time cannot be offset by the internally 
balanced programs, fragmented news presentations regularly broadéast by 
the networks and the structural interview programs which do not permit 
participants to deliver prepared statements of position. 


: 7. Pet ne od that all three networks have refused 
the reauest of th 2 time to respond to 
the President and have also refused im _8/ 
Petitioners request that the Commission 
time to any substantial group of Senators opposing t 
on a controversial issue of national importance whenever the issue is 
one in which the Senate has a role to perform in seeking resolution of 
the issue, and the President has initiated debate via national tele- 
vision." _9/ Petitioners state that they recognize that some inequity in 
responding to the President will exist and therefore do not request 
simultaneous three network prime time--they would accept individual prime 
time allocations from each of the three major television networks equalling 
the frequency of the President's appearances. Commission action is necessary,, 
petitioners argue, because the broadcast media cannot be expected to 
mediate a dispute between two branches of the government and determine the 

| 

| 
[eee 

. 
_8/ NBC permitted the Committee to purchase one-half hour on May 12, 1970, 
but refused the same entity's subsequent request on June 3, 1970. The pro- 
gram produced for the NBC slot on May 12 was later broadcast by! some local 
stations including WTOP-TV, a CBS affiliate. We have considered the 
question of purchasing time for the presentation of controversial issues dis- 
cussion in three rulings released Aug. 12, 1970: Friends of the Earth (FCC 70-862), 
Business Executives Move for Vietnam Peace (FCC 70- 860 ) and Democratic 


National Committee (FCC 70- 861 ). | 


_9/ The obligation petitioners seek to enforce would not be satisfied by 
granting time to the "loyal opposition" party--since, it is argued, con- 
flicting views on issues do not necessarily break down on party lines. 


ition of cach is given.10/ In contrast 
Pair broadcasting 


Aside from the requirements of the fairness doctrine, 
nd that the relief they seek is dictated by the Firse 
wnich by judicial interpretation precludes private as well as 
tal censorship when the avenues of use are controlled by a few 
To support this theory, petitioners rely primarily 
: n, Supra, decisica as applying numerous First Amendment ° 
the broadcast media. Moreover, petitioners contend that the 
must iappear personally tc preserve the First Amendment values 
because of the "impact far beyond the same words spoken by 
man" which a Senator's words have. Thus, presentation of the 
another, “drains from the speech a part of its most im- 
and best chance to persuade." 


complaint in 
edvanced in re to the Committee for Fair Broadcasting 
We will therefore summarize only the 
that in an attempt to maintain fair- 
to the President's increased use of 
st media, it has ini ted a new series, “Loyal Opposition," 
ne principal opposi 2 an opportunity to preseat its 


roadcast facilities ". . . to persuade, while the journal- 


z s function to inform" CBS maintains that as the President's use of 
iclevision Las increased so has that of his critics. Finally, CBS contend 
the relief sought by ‘the Senators would result in the substitution of 
novernmental news judgment for that of the licensee--e.g., in determining 
= Congress "has a wcle to perform" in the area, whether the Presiden 
initiated debate" cd whether the President is opposed by a "sub- 
stantial group" of Senators. 


19/ Ne agree with petitioners that such mediation is not the function of « 
ithe breadcast media. However, we similarly believe that it is not the 

function of an independent governmental agency to make such judgments. Unde 
the system of broadcasting which has developed in this country judgments “# 
as to the coverage given any issue is in the first iustance left to the 

licensee to be made on the basis of the substantive contentions involved in 
the issucs being covered rather than upon the identity of the contestants.- 


j1/ CBS incorporates by reference its comments filed in response to the 


complaints of the Democratic National Committee and Business Executives 
Move for Vietnam Peace (BEM) and its comments filed in Docket No. 18859, 
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I from the original b 


that a right of access to broadcast facilities 
ress doctrine” even if the individuals secking 
atives. In fact, NBC argues, it would be in- 
doctrine to afford access to favor one group 
over others i NBC also argues that the fairness doc- 
trine dees 2 ability of audience (the President 
the attention of a g 1@ audience), format and /time slots.12/ 
In sum, NBC urges that compliance with the fairness doctrine Re left to 
“che broadcaster who is to exercise his cwn good faith judgment in deter- 
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coumands 


mining such matters as the particular formats of programs and ithe spokes- 
men for each point of view." 

ll. Business Executives Move for Vietnam Peace filed a complaint 
raising questions concerning the networks' compliance with the fairness 
doctrine stemming from a refusal "to provide time to a responsible spokes- 
man to reply to the address by President Nixon on June 3, 1970." BEM's 
complaint 13/ raises essentially the same questions as does that of the 
Committee for Fair Broadcasting (paras. 2-5, supra) and the Fourteen 
Senators (see paras.6-10, supra)--i.e., must each network provide a sub- 
stantial block of uninterrupted prime time and permit the format to be 
controlled by the respondents to answer the President's presentation of 


views on controversial issues; and that the opposing presentation should 
follow immediately after the President has spoken. BEM contends that the 


12/ NBC has offered a review of its recent Indochina programs which are 
included in part of our discussion, infra. 


13/ The procedural aspects of BEM's complaint are somewhat confused. On 
June 3, 1970, the Commission received a telegram requesting that 15 minutes 
of prime network time be afforded to BEM to respond to the President's 

June 3, 1970 speech on Indochina. The Commission's staff responded to 

the telegram on June 8, 1970, with a letter enclosing information on the 
fairness doctrine and the procedure for filing complaints. Thereafter, 

the Commission received a letter dated June 3, 1970, complaining of the 
failure of CBS, ABC and NBC to afford opportunity to respond to President 
Nixon's speech to BEM or other responsible spokesmen. On June 10, 1970, 

a second Letter was received by the Commission in which BEM stated it was 
appealing from the negative response from William B. Ray, Chief, Complaints 
and Compliance. On June 15, 1970, the Memorandum in support iof BEM's 
application for review was received. However since the June 3, 1970 response 
did not constitute a staff ruling, we will consider BEM's application for 
review as a complaint against the three networks and their Los Angeles 


stations. 


/AILABLE 
pund volume 


8 


views is required 
required to do under 
on eprogncee by 


presentation. 


ofene 
ehh oe EEE ee ee oa pr reheteines (etede Jopek tis 
sueee! > 
OMS ment ary 
for the co ting point 0: "eee ben says NBC's June 4th special e 
Meet the P * Cone prime ctime--with one-half hour devoted to Pre 
i i to two U.S.Senators who oppose the President! s 
oviding Tcaso: @ opportunity for the appro 
views, but again it was also internally Sie 
! . BEM still contends NBC was deficient vey 
were net presented on June 3 and the June 4 
: was balanced. Prior to complaining to the Commissig 
three major networks end their Los Angeles stations 
spons ible spokesmen prime time to respond to the 
at request was rejected. 


P 2 argues that necwork coverage of Presidential 
specc is traditios and nothing in Red Lion requires the equal oppor- 
eee o 7 ra: ; { NBC states that no question of its fairness 
venrtons i Sospect to coverage of the overail issue of the 
Si nei ae Laveiveme: ie format and choice of spokesmen on controversial 
issues of Smnortance is a matter which has always been left to the 
lleensce's ciseretioan and, says NBC, should continue to be so. 


al Committee (RNC) filed a petition 
againse CbS for ‘ NC network tim time to respond to the state- 
ments broadc by Lawrence F. O'Brien on behalf of the Democratic National 
Comnictee (DSc 2 » L979 RNC states that it has received no reply 
t ie statements of the president of CBS indicate that 
the reply would be negative. 
En background of tbe RNC complaint is as follows: the DNC “ 
was given ue minutes on the CBS network on July 7, 1970, to respond to the 
Presideat's previously broadcast addresses to the nation; CBS states that 
Mr. 0' Brien accepted and in his presentation covered many controversial 
issues of public imporcance, all of which had previously been explored in 
depth by the President and nave been covered many times by CBS news and 
public affairs programs. RNC claims that Mr. O'Brien's appearance was not 
confined to the Indochina situation La/ as apparently intended, but was 


i 


i4/ Me. O'Brien, RNC states, devoted onl 2 of his 25 minutes:to the U.S. 
y 
t in Inéschina. 
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used as a springboard for a "political attack on the President and his 
party" and addressed mainly the controversial issue of "which political 
party should hold power," an issue which was not the subject of any 
Presidential address to the nation. Thus, RNC states that CBS has pre- 
sented the Democratic side of a controversial issue of public importance-- 
i.e., which political party Shall hold power--and must now present the 
opposing view, that of the Republican Party. On this issue, | RNC claims 

to be the most appropriate spokesman.15/ As to other substantive issues, 
RNC challenges the "Loyal Opposition" series that CBS has instituted as 
not being a proper exercise of a licensee's responsibility to choose 
appropriate spokesmen for each issue. CBS responds that the "Loyal 
Opposition" program does not represent an abdication of its responsibility 
to choose appropriate spokesmen but rather a determination that a repre- 
sentative of the Democratic party is an appropriate spokesman to respond 
to the President.16/ CBS also points out that its policy of affording 
response time to the opposition party was followed in 1963, 1966, 1967 

and 1968, when time was afforded to Republican Party leaders to respond 

to a Democratic President's appearances. 


16. RNC contends that CBS‘ actions in granting the DNC time 
represents a handing over of its facilities to "partisan control" and it 
demands that comparable broadcast time be given over to RNC'S control. 

CBS, in turn, argues that it normally attempts to achieve balance in its 
presentations of important public issues through news and public affairs 
programs produced by news professionals but that: 

", . . the President of the United States holds a unique 

position in American life. As we have previously discussed, 

his every broadcast utterance is not subject to mechanical 

"equal time" rebuttals either under lex the Commission's fairness 

doctrine or pursuant to CBS policies. At the same (time we 

have concluded that in view of the tremendous importance of 

television and radio as a medium of communication, kand the : 

increasing use of prime time television and radio by the President, 
it is appropriate to make time available to the principal opposition 
‘ party periodically to present its opposing views. For this reason 
we developed the "Loyal Opposition" broadcasts which we will 
schedule at appropriate intervals when, in our judgment, they 

would serve the interest of more fully informing thie viewing 

public and promote fairness and balance in our overall 
| 
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15/RNC contends that national committees of political parties are not policy 
spokesmen or policy setters and therefore “are not necessarily appropriate 
spokesmen to GEESE specific political, economic and social issues--the 
‘gut' issues. 

16/ CBS contends that the "loyal Opposition" format is Pe nomtenced and on 

each issue the appropriate Democratic spokesmen would be selected. 
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Eleven United States Senatersi7/ have requested that the 
ssion require NBC provide "equal time without cost" for the Senators 
d to the Amendment to End the War (Amendment 609 to H. R. 17123, 
y Procurement Authorization Act) to present contrasting views to 
a 30-minute sponsored program, the Amendment to End 
on May 12, 1970. NBC declined Senator Bob Dole's re- 
NBC had presented contrasting views on the issue 18/- 
e 3, 1970 address and other NBC programs 
uly 9,°1970. Senator Dole contended that 
ing views on the Amendment itself and NSC 
iews opposing it had been presented and would 
NBC--but that "equal time” would not be granted 


NSC nad no 
responded 

continue to be 
Senator Dole 
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17/ Bob Dole, Barry Goldwater, Clifford P, Hansen, Edward Gurney, Paul Fan 
Carl Curtis, Robert Griffin, Ralph Smith, Gordon Allott, Peter Dominick, .and 
Strom Thurmond. 


18/ Senator Dole's request was made on July 7, 1970, and NBC responded on 
July $, 1970. A second request was made by Senator Doic on July 9, 1970, 
and XBC reaffirmed its position denying the request on July 9, 1970. On 
July 10, 1970, a complaint was lodged with the Commission. 


83 


fulfilled its fairness obdligati : e 

Deen praesent 

End the 

troversial is s NBC has to present contrasting views which 

it was obligated do whether paid sponsorship was available or not 

(Culinaen Broadcastins Cow, inc., 25 RR. 895 (1963)). Senator Dole 
Sti ; ; wpacabsle tine to the Senators joining in 

the conplaint to present contrasting points of view. Moreover, the 

complaint continues, the appeal for funds made on the Amendmént to 

End the War program represented the presentation of one side ,of another 

controversial issue and NBC does not "purport to claim that it has pre- 

sented contrasting views on this matter." Senator Dole's complaint 

suggests that solicitation may have been the "real purpose" for the 


program presented. NBC responced in tne following manner: | 
NBC in reply states that NBC has covered the various 

views on U. S. participation in the war and how to end it, of which 

the Amendment to End the War is one view. Thus, the program;to which 

objection is raised did not raise an additional controversial issue. 

Any other approach would splinter discussion of the basic issues. NBC 

has offered a brief analysis of its recent television programs which indicates 

that views similar to those of the complaining Senators had been presented 

on some 24 programs between May 1 and July 15, 1970, not including 

"hard" news programs. Clearly, NBC states, the public has not been 

left uninformed. Moreover, NBC intends to continue its preséntation 

of contrasting views on the Indochina issue, including the Amendment 

to End the War. 


_19/ The complaint of the Eleven U. $. Senators is referred fo through- 
out the document as Senator Dole’s complaint. 
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these complaints because, to a signi- 
ommon problem--the discharge by 

of their ears sibilities under the fairness doctring 
tadochina war issue. We recognize that other im- j 

i some of the complaints and that 
; complaiats differ in sigaizica 
for @ifferent reatment as to those aspects. We 
ord such different treatment. But it is desirable 

this one document the background discussion which is 
erstanding of our disposition of these complaints. That 

ows. We shall then turn to the specific complaints. 


nt, 
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21. We have long stressed the different manner in which the 
“equal opportunities" and fairness requirements of Section 315 operate. 
Tne former is applicable only to uses of station facilities by candidates 
for public office and calls for eaual treatment--as to the amount of P 
time to be afforded, the nature of oe time slot, etc. It thus works 
with virtually mathematical pr-cision, 


‘The fairness doctrine works much differently. As we state¢ 
Primer, 29 Fed. Reg. 10416 (1964): 


deals with the broader question 
le opportunity for the presentation 
ats on controversial issues of 
rally speaking, it does not 
recision os the ‘equal opportunities’ 
Oeimeme Rather, the-licensee, in epplying the 
fairness ee is called upon to make reasonable 
judgments in good faith on the facts of each situation--. 
as to whether a controversial issue of public importance 
is involved, 25 to what viewpoints have been or should 
be presented, as to the format and spokesmen to present 
the Viewpoints, and all the other facets of such pro- 
gramming. See par. 9, Editorializing Report. In passing 
on any complaint in this area, the Commission's role is 
not to substitute its judgment for that of the licensee 
as to any of the above programming decisions, but rather 
to determine whether the licensee can be said to have 
acted reasonably and in good faith. There is thus room 
for considerably more discretion on tic part of the 
licensee under the fairness doctrine than under the ‘equal 
opportunities’ requirement. 


The areas where the licensee's discretion has been} cur- 

ohiefly as to seleetion of the appropriate spokesman, are the 

personal attack and political editorializing situations. The reasons 
are obvieus und are set forth in our reports and in Red Lion Brokd- 

So. Inc. ve. F.C.C., 395 U5. 367, 378-379 (1969). To a |supstan- 
tial extent, the considerable diseration as to the amount or nature of 
time te ve affurded is also curtailed in these fields. See Clarence F. 
Massert, 10 FCC 2d 968 (1967); George E. Coolev, 10 FCC 2d 969 Oy, 

‘ 24. We do not believe that any extended discussion is |needed 

as to why the licensee is afforded so much discretion under the fairness 
doctrine, In our judgment, based on decades of experience in this field, 
this is the wnly sounc way to proceed as a general policy. A contrary 
approach of equal opportunities, applying to controversial issues generally 
the specific equal opportunities requirements for political candidates would 
in practice not be workable. It would inhibit, rather than promote, the 
discussion and presentation of controversial issues in the varibus broad- 
cast program formats (e.g., newscasts, interviews ,. documentaries). For 

it is just not practicable to require equality with respect to the large 
number of issues dealt with in a great variety of programs on ai daily and 
continuing basis. Further, it would involve this Commission much too 
deeply in broadcast journalism; we would indeed become virtually a part 
of the broadcasting "fourth estate," overseeing thousands of complaints 
that some issue had not been given “equal treatment." We do nat believe 
that the profound national commitment to the principle that debate on 
public issues should be “uninhibited, robust, wide-open" (New York Times 
Co. v. Sullivan, 376 U.S. 254, 270) would be promoted by a general policy 
of requiring equal treatment on all‘such issues, with governmental inter- 
vention to insure such mathematical equality.20/ 

| 
25. On the other hand, we remain firmly convinced that the 

fairness doctrine is workable and does promote robust, wide-open debate. 
Again, no extended discussion is needed on this score, in Light of the 

Red Lion opinion, where the Court indicated that the fairness doctrine 

is not only:constitutional but may well be constitutionally required (p.390)- 
Suffice it to savy that we regard strict adherence to the fairness doctrine 
as the single most important requirement of operation in the public in- 
terest--the "sine qua non” for grant of a renewal of license (Office of 
Communications of United Churcna of Christ v. F.C.C., 425 F.2d 543, 548 

C.A-DeC.,1909); see also Brandywine-v2in Line Radio, Inc., FCC 70-686, 


released July 7, 1970. We have stressed that we have allocated so much 
; | 


errr aT | 

20/7 Indeed, since fairness is required, more time may need to be afforded 
to answer an attack than the attack itself (e.g, 2 10 second attack that 
an individual is a communist). 


conzribution which it cen 
ine Co., LL FCC 2d 07%. 
seminad if the broad- 
nting only one side 
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n to imply that 
rvene if the showing 
. Under that standard, 
that the licensee has acted 
he did. The issue is not 
of the licensee on these 
whether the licensee has acted 
ly unreasonable for a licensee 
ime oS pee relegate the con- 
times—/Similarly, there can 
sheer weight on one side as against the other. 
cal formula on any of these questions. What is 
on the facts of each case, when an appropriate 
he Commission. See Fairness Primer, 29 Fed. Reg. 
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27. The foregoing principles have been long established and con- 

aghered to by the Commission. Thus, they are set out in the 
Commissio: principle summary” of the fairness doctrine (Red Lion, at pp. 
375-386 ditorializing Report (see particularly par. i0). 
They have been re cted in so many decisions over the last twenty years 
that citation is impracticable. Tnecir support does not rest in adminis- 
trative declazation. More important, the statute and its legislative 
history exe to the same effect. Thus, Congress early considered and re- 
jected the notion of equal opportunities for controversial issues. (67 
Cong. Rec. 12502-12504). In 1959 Congress codified the fairness doctrine, 
by i.-serting che provisioa in Section 315(a) that broadcast licensees : 
“nusc operate in the public interest and... afford reasonable opportunity 
for the discussion of conflicting views on controversial issues of public | 
importance." The conference report makes clear that this was a Congress- 
ional “restatement of the basic policy of the "standard of fairness’ which g 
is imposed on breadcasters under the Communications Act of 1934" (H. Rep. 
No. 1069, 86th Cong., lst Sess., P- 5 (1959)). See also Sen. Rep. No. 562% 
86th Cong., ist Sess., p. 13; ; 105th Cong. Rec. 14440, 14457, - 
14462, 17830-31. ; 


AS 

2i/ Tne licensee has an affirmative obligation to encourage and implement 
the presentation of contrasting viewpoints. Report on Editorializing, sud 
at par. 9. The Commission has now under consideration revisions in the 
doctrine to buttress this affirmative obligation in certain fairness 
situations, See Notice of Inquiry and Proposed Rule Making, Docket No. 
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8859, 35 Fed. Reg. 7820 (1970). 
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And ,finelly, the Supreme Court's opinion in Red Lion significantly 
recognizes the Edicoriazizings Report’ as the statement of the basiic prin- 
ciples embodied in the Lairness Goctrine. See Red Lion, supra, at pp. 364-386. 


the pertinent background is unnecessary 
extensive discussion in the DNC ruling (FCC 70-861, released 

We therefore refer to that ruling, and particulariy 
with respect to the exrguments advanced in these complaints that lparticular 
persons are entitled uncer the First Amendment to access to broadcast 
facilities. As the DNC ruling makes ‘clear, it is the right of the public 
to be informed on pudlic issues--and not the right of any particular in- 
dividual or group to speek over broadcast tacilities--which is ‘paramount 
here. 

| 

29. Finally, we would note that in view of the foregoing, the 
fairness doctrine is a term of art. A layman might say that if! A got 
30 minutes to speak on some issue, it is oniy "fair" that a spokesman 


for the other side also get 30 minutes in the same time period.; Thus, 
in such a lay viewpoint, "fairness" would always entail “equal opportun- 
ities." But,as shown,that is not the thrust of the fairness doctrine, 
as developed by the Commission and codified in the law in Section 315. 
The fairness doctrine does not require equality but reasonableness--that 
in the circumstances there has been "reasonable opportunity for! the dis- 
cussion of conflicting viewpoints on controversial issues of public 
importance" (Section 315(a)). 
B. The Complaints that a Spokesman be Given Equal 
Opportunities to Respond When the President has 
Addressed the Nation on Broadcast Facilities. | 


30, With the foregoing as background, we turn to the complaints. 
First, we deal with those complaints which in effect request that an 
appropriate spokesman be selected to respond, on an equal opportunities 
basis, to any broadcast Presidential address on a controversial issue of 
public importance. As stated in the BEM complaint, each network would 
be required to previde “a substantial block of uninterrupted prime time 
and: permit the format to be controlled by the respondents to answer the 
President's presentation on views on controversial issues; and | that the 
opposing presentation should follow immediately after the President has 
spoken" (BEM, p. 9-2). In the complaint of the 14 Senators, it is that 
‘the Commission should require networks to provide time to any substantial 
group of Senators opposing the President's views on a controversial issue 
of national importance whenacver the issue is one in which the Senate has 
a role to perform in secking resolution of the issue, and the President 
has initiated debate via nationwide television” (14 Senators’ complaint, 
Ppp-6-7). From the foregoing iscussion and as amplified below,. we deny 
these requests as contrary to the established principles of the fairness 
doctrine. reas 
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Sut that the fairness doctrine is 
on controversial issues of public 
National Committee, 40 FCC 625 

© 2d SLL (1963). fais mean 

e opportunity for the 
covered in such broa 


him to determine the 

ing out any “substan- 
ime to respond; it may be 
public or private cfricials 


are attempting to engraft aa “equal opportun= 
irness area wnere it is wholly inappropriate. 
no basis for restricting this concept, once 
the area of Presidential speeches. it could equally 
the Governor speaks, and the State Senate or House has 
, or where the Mayor addresses the community on a matter 
bit o ity Council, and so on. 


i 
d 
But we have declined 
restricts robust, wide-open debate. 
8S. We adhere to that long-established policy. What is 
required is that the public be given @ reasonable opportunity to be in- 
formed about the otner side--not rigid rules which inhibit the opening 


ay 
a 


23 


or presentation of the desate. 


34, This is true also with respect to the nature of time to be 

orded the contrasting viewpoint. As stated, the question of reasonabl 

s cails fos a judgment on the facts of each case. In the case of 
Presidential addresses, there is no requirement that they be met by 
countering addresses, Licensees are of course free to do so, and 
have done so vn many eccasions in the past, but they may also make the 
judgment to use 3 variety of formats--the preseatation of representative 
partisan viewpoints on newscasts, on news intervicw programs, and the 
licensee's own enalysis wither after the speech or in subsequent newscast 
or editorials. The critical issue is whether the sum total of the Lice 
efforts, tuking it ans when the issue is a continuing one, 
can be said to constitute s reasonable opportunity to inform the public 
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eS Ne : | 
on the contrasting viewpoint--one that is fair in the circumstances. 


| 

35. Just as examples, we shall discuss two precedents, In- 
Letter to Republican National Committec, 40 FCC 625, 626 (1964), the Commission 
Nad before it a complaint which is directly in point to the situation 
uncer discussion--a TV and radio broadcast Ly President Johnsdn and a 
complaint that only the equal time appearance of the spokesman for the 
opposing party, Senator Goldwater, "|. can meet the test of fairness 
in the circumstances of this case, and news clips and other off-hand 
coverage will not suffice." The Commission, after holding that the fair- 
ness doctrine was applicable to the situation, pointed up the different 
nature of that doctrine from the cqual opportunities provision (using the 
same quotation from the Fairness Primer--see para.22 , supra . The Com- 
mission stressed that in making the determination whether the networks 
have acted reasonably, "the licensee's overall performance is considered 
(i.e., ‘all the programs irrespective of the programming format, which 
he has devoted to the particular controversial issue during the appro- 
priate time period’). See, Ruling No. 15, Fairness Primer, Letter to 
Cullman Broadcasting Co., FCC 63-849)." The Commission then noted that 
all the networks had afforded Senator Goldwater extensive opportunities 
to state his position on the issues covered by President Johnson in a 
large number of newscasts; that two of the networks had presented Senator 
Goldwater or his representative in speeches (ABC in a half-hour paid 
broadcast, NBC in a 15-minute broadcast offered to the Republican National 
Committee); that NBC had invited Senator Goldwater to appear on "Meet 
the Press," “where it could give him a further opportunity to present his 
viewpoint in response to questions . - ."; and that CBS was planning a 
news documentary in which Senator Goldwater was invited, and that "if he 
accepts the invitation, he will have an opportunity to make a further 
statement of his views on the events in question." The Commission found, 
based on these showings, that the networks had not acted unreasonably. 


36, The second example case, illustrating the same |principles 
but on the gubernatori:.1 rather than presidential level, is our recent 
ruling in Boalt Hall. Students Association, 20 FCC 2d 612. (1969). We be~ 
lieve that these precedents, and others Such as Letter to Blair Clark, 11 
FCC 2d 511, 515 (1968), are sound and should be adhered to. | We there- 
fore decline to overrule them and to hold, as these complainants in effect 
seek, that an "equal opportunities" concept is applicable toj broadcast 


addressed by the President, a Governor, & Mayor, and so on. 
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yat the Networks or iu 


ai SEnIsIan Ol cuehic 


asts on the Tndo-China 


The foregoing dealt with u pplicability and requixements 
toctrine as to a single Presidential broadcast on any con~ 
; n this section, we decal with those complaints (ox % 
.sve2cts Of complaints) that 4s to the Indo-China War issue, the networks 
as tieensees Lave presented since November 1969 five Presidential addresses 
ty the Endu-Chine War in prime time, 22/ and that while spokesmen for 
he connrasting viewooint have been presented in newscasts, intervicw 
: { documentaries, no one has been afforded the kind of oppor- 
sagity which the President had; that the President was the only person 
appcaring during these prime time speeches, he answered no questions, 
there were no interruptions of the President's presentation commercial 
or otherwise, and the speech was unedited (Complaint of Committee for the 
Peir ‘roadcasting of Controversial Issues; the 14 Senators’ complaint; 
the BEM complaint). 


38. First, we do not depart from the basic principles governing 
jon of the fairness doctrine. We therefore stress, as we have 

Cc cases, that we look to all the programming that has been 

on the issue. In making the judgment whether the networks 
reasonably, we must take into account the nature of the pro- 

resented on one side of the issue; and in this instance, that 

ourse the number of Presidentiz1 addresses in prime time. 


39, There is no question but that the networks have presented 
extensive progremming dealing with the issue of the Indo-China War. CBS 
submitted a detailed showing in this respect, which we take to be typical 
for the networks. The showing encompasses presentations in newscasts, 
news interview shows, documentaries, or on-the-spot coverage of bona fide 
news events, which involved either analysis by network commentaors or 
very frequent appearances of partisan spokesmen for the contrasting view- 
points on this issue, including in prime time periods. Relevant here 
also are the analyses by the commentators after the Presidential addresses. 
In addition to the network newscasts, licensees present their own news- 
casts, which ayain decal extensively with the Indo-China War issue. R 
Further, many licensees vitorialize. As an example, we point to the 
showing made by WCBS-IV, -isere it has editorialized extensively against 
the Indo-China War’ and afforded appropriate spokesmen the opportunity 
to reply (CBS News Exhibit). 


22/ These five breadcists o..t the amount of cine the President spoke are: 

11/3/69 -- 9:30 - 10:02 p.m. 5 12/15/69 -- 6:00 - 6:14 p.m.; 4/20/70 -- 
9:00 - 9:30 pem.; 4/30/70 -- ¥:0 - 9:41 p.m.; and 6/3/70 -- 9:01 - 9:16 p 
The Vietnam War!was discussed in the President's State of the Union Message 
(1/22/70 -- 12:30 - 1:30 p.m), and comparable time was afforded by the 
three networks Co spokesmer * - Democratic Party to respond to this 
speech on the Scate of the Union. 91 


40. he question is whether in the circumstances the inetworks 
have afforded reasonable opportunity for the presentation of the con- 
trasting viewpoints on this issue. All of the foregoing presentations 
were roughly balanced--that is, the newscasts, documentaries, interview 
suows, etc., all presented a balanced number of spokesmen on cdch side 
of the issue. The CBS showing indicates that the balance would slightly 
favor the Administration side of the issue, without consideration of the 
{ive Presidential addresses. The critical consideration thus becomes: 
Are reasonable opportunities afforded when there has been an extensive 
but roughly balanced presentation on each side and five opportunities 
in prime time for the leading spokesman of one side to address the 
nation on this issue? We believe that in such circumstances there must 
also be a reasonable opportunity for the other side geared spedifically 
to the five addresses (i.e., the selection of some suitable spokesman 
or spokesmen by the networks to broadcast an address giving the contrast- 
ing viewpoint). We wish to stress that we are not holding that such 
obligation arises from a single speech--that where an uninterrupted 
- address is afforded one side, the fairness doctrine demands that the 
other side be presented in the same format. That is the modified "equal 
opportunities" doctrine discussed in Part B, supra, and rejected by us. 
Rather, our holding here is based upon the unusual: facts of this case-- 
five addresses by the outstanding spokesman by one side of an issue. 23/ 


~~ 41. It is thus critical to examine what the networks nave done 
in this respect, i.e., affording time for an address to answer those 
of the President on this issue, such as was done when Senator Mansfield 
was invited to respond to the President's speech on the economy. ABC 
cites only one program, a May 9th speech of Mr. O'Brien, the DNC Chairman, 
in which, it states, he was "generally critical" of the Administration 
policy on Indochina. No further details are given, such as the length 
of time Mr. O'Brien devoted in the 30-minute speech to this issue. CBS 
has stated its plan to present a series of such programs, with) spokesmen 
selected by the DNC, in order to provide a prime time opportunity to 


of, | 
23/ In referring above to the leading spokesman (i.e., the President), 
we wish to emphasize that we are not in any sense addressing ovrselves 
to the matter of equalizing impact--of the effectiveness of various 
spokesmen or their presentation. As many of the complainants recognize, 
the President stands alone in this respect, and obviously, by the very 
iact of his office, commands very great audiences, particularly when 
he speaks on a grave national problem such as Cambodia. We thus repeat 
that our concern is rather the question of reasonable opportunity in the 
circumstances for the public to be informed concerning the contrasting 
viewpoint. 


counterbalance the Presidential addresses on public issues. But in the 
program wnich it die present, an uninterrupted presentation by the 
of the! DNC on July 7, 1970, there was only a fcw minutes (about 
reterence to the Indoc 


1 
snokesmes for = sncech on 
spokesmen for 2 speech or 


ina War issue. As to NBC, it has not invited 
1 this sue, but it docs cite the breadcast 
12, 7:30 - 8:00 p.m., of a special program paid for by the Amend- 
the War Committee, in which partisan spokesmen gave their 
LeWS On an uninterrupted basis. ‘The [act that this program was on a 
i Oesinot take it out of consideration in this fairness evaiua- 
Republican National Committee, supra; Cullman broad-, 
‘ne NBC showing clearly comes closest to sacisfying 
he fairness doctrine in this respect. However, in 
ive Presidential speeches on this issue, we believe 
cach of the networks in this respect (i.c., 
ime! time for a speech by an appropriate spokesman for the 
viewpoint to that of the Administration on the Indochina War 
issue). We do not hold that there is any requirement for "equal treatment 
to the five specches; that is againa modified “equal opportunities" 
requirement which we reject for the reasons previously stated. While, 
us shown, all the networks have done something in the area of uninterrupte 
presentations in covering this issue, the result in each case fails short 
et what is reasonable in the circumstances. Thus, we require that at 
the least, time. be afforded for one more uninterrupted opportunity by an 
appropriate spokesman to discuss this issue, with the length of time to 
be determined by the nature of the prior efforts in this area of uninter- 
rupted presentations (and with thus the least requirement in this respect 
on NBC). We of course leave entirely to the judgment of the networks 
the selection of the appropriate spokesmen. See discussion, supra. p. 13. 


» 


believe it important to make clear two things. First, 3 
our ng does not reflect adversely on the networks. On the contrary, 
We recognize that the networks have. been making good faith efforts to 
inform the public on this vital issue. Further, we appreciate that 
there is some support for their position in the "theory" of the fairness 
dvctrine, stressed by the networks in their arguments to us. But, as 
the Supreme Court stated in a different context, "Legal theory is one 
thing. But the practicalities are different." (Ashbacker v. U.S. 

326 U.S. 327, 332 (1943).) Here "practicalities"-- or, stated differently 
what is "reasonable" in the circumstances of five prime time addresses 
by one side--clearly call for the greater effort by the networks which 


we have noted above. 


43. Second, in se holding, we do not mean to discourage in any 
way the networks' presentation of Presidential reports to the nation. 
It requires no discussion by us to point up the important contribution 
which such addresses make to an informed public. We note that the network 


a 


21 


axe unanimous in this recognition. Sce, e.g., speech of President Frank 
Stanton, p. 3. Our holding is thus directed solely to the matter of 

a reasonable opportunity for the expression of the contrasting viewpoint. 
T+ is limited to the unusual facts of this case--near balance on an 
issue, with one side in addition afforded five prime time opportunities 
to deliver speeches on that issue. 


44. Finally, we note that we are dealing here with con- 
tinuing plans to deal with a continuing issue, in texrms/of the 
presentations by both sides. Obviously, the licensee's future 
efforts must therefore be tailored reasonably to take into account future 
developments. We thus stress that on an issue of this over-riding im- 
portance, there must be continuing and strict adherence to the requirements 
of the fairness doctrine that the public be reasonably and realistically 
informed in light of the circumstances. 


: | 
45. In view of the foregoing, we grant the complaints here in- 
volved, to the extent noted above.24/ 
D. The Complaint of Senator Dole and Ten Other Senators 
Against NBC. Involving the May 12, 1970 Program on 
NBC Which Supported the “Amendment to End the War." 


46 This complaint was described in pars. 18-19. In view of 
our prior discussion, we believe it clear that NBC cannot be’ said to 
have acted unreasonably in rejecting the request for comparable time 
without cost to present opposing viewpoints to the May 12, 1970 program, 
paid for and presented by the Committee for the Amendment to End the War. 
47. First, there is again no question but that the program dealt 
with a controversial issue of public importance and that the fairness 
doctrine is applicable. The critical question is whether NBC has failed 
to present contrasting viewpoints on the issue concerned. 


ee 


24/ The complaint of the Fourteen Senators is also directed at network 
refusal to sell time for the presentation of views on the Indochina War 
by the Senators. 3 In a Memorandum Opinion and Order dealing with the 
petition of the Democratic National Committee, supra, the Commission has 
considered this question and re-affirmed its holding that a licensee may 
reasonably decline to sell time for the presentation of views on contro- 


versial issues of public importance. 


The complainants urge that the issue is not the Indochina 
her ome of the "Amendment to End the War." However, no 
Deen made that NBC's judgment is arbitrary in viewing the 
went’ cs part of the Indechina War issue. The program dealt ¢x- 
nsively with that issue, and made clear that the "Amendment"! consti- 
tuted che © OetceS position on the‘War. See text of the May 12 broad- 
13, 1970, pp. S-7079-82. A contrasting position 
i ac i :rse@ being followed by the 
the nation. As shown by 
substantial time to state 
ively presented _by other 
ad documentaries. See NBC 
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respect to the "Amendment" itself, NBC states that 
Setaeen coverage of the Indochina issue, it will 
the "Amendment" by the time it is formally presented 
for adoption on the floor of the Senate. Indeed, as an example, it 
cites three instances where spokesmen (Senators Cook, Dominick and 
Packwood) have already been given the opportunity to express their op- 
position to the "Amendment." 


50. Finally, while complainants make much of the appeal for 
funds by the Committee for the Amendment to End the War, no showing has 
been made that this appeal in these circumstances constituted a2 separate 
issue apart from the "Amendment" on the position against the Indochina 
War. 


51. In view of the applicable principles (Part A), we conclude 


that NBC has not been shown to have acted unreasonably. See Letter to 
Republican National Committee, 40 FCC 625, 628 (1964). 
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The Complaint of the Republican National Committee (RXC) 


f $2. This complaint has also been described in full Garces 14- ae 
As stated, CBS decided to present the Democratic National Committee (DNC 
as an appropriate spokesman in a series of prime time, po eoearce ee 
casts to present contrasting views to those expressed by the Président in his 
extensive use of Eraae time for broadcusts to the nation. RNC asserts that 
the DNC broadcast of July 7, 1970, was partisan in nature and really dealt with 
the issue, "which party should be in power"; and that the broadcast covered 
issues upon which the President had not expressed any viewpoint, 
i} 
53. Again, we believe that no extended discussion is needed in view 
of prior precedents such as the Letter to Nicholas Zapple, 23 FCC 2¢ 707(1970). 
We hold, based on such precedents, that the fairness doctrine requires that 
some reasonable period of time be afforded by CBS to the RNC or! | Some other ap- 
propriate Republican Party spokesman selected by CBS. 


54. In so holding, we wish first to stress that we do! inot accept 
arguments advanced by RNC directed to CBS' good faith. It is perfectly clear 
that CBS has acted in good faith. It has become concerned with the increasing 
number of prime time speeches by the President, not in whether to present such 
speeches, but rather in how best to inform the public concerning the contrast- 
ing viewpoint (p. 3, Stanton speech, CBS Showing). It therefore decided upon 
the "Loyal Opposition" concept, and stated that "the CBS policy of making time 
available for the principal opposing party to answer the President will 229) 
equally to the Republican Party when there is a Democratic President" (p. 7, 
CBS Opposition). Since CBS was thus responding in good faith to the need 
for a greater effort in this area, found by us to be appropriate here (see 


‘Part C, supra), it is to be commended for its concern. | 


55. However, in practice, the CBS effort, as represented by the 
DNC broadcast of July 7, 1970, did not fulfill CBS' intention. That in- 
tention was to offer the principal opposition party an opportunity to reply 
from time to time to a President on major public issues treated /in 
Presidential appearances. But as stated the Presidential addresses have 
concentrated very largely on the Indochina War issue (see n. 22, supra; 
the one other address during this period was concerned with the ‘economy). 


The DNC broadcast only referred briefly to the Indochina War issue (i.e., 
about two minutes just before the conclusion of the broadcast), and thus 
did not, we believe, really fulfill the CBS purpose. 25/ | 


25/ Indeed, see in this connection the testimony of the president of CBS 

before the Senate Committee on Communications, p. 140, Transcript of Hearings 

on August 5, 1970, where in answer to a question whether he thought it was . 
“fair to have presented the DNC broadcast and not to give time for an answer, 

-he Stated: "I think that if this were to persist, if this is the way the Loyal 
Opposition broadcast series develops, we would have to reconsider." Thus, in 
actual implementation as to this first DNC broadcast, the. broadcast would ap- 
pear to have been “person or party" oriented rather than issue-oriented, as CBS 
stated its intention to be. CBS would not appear to have exercised journalistic 
supervision to assure fulfillment of its purpose. 
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48. The complainants urge that the issue is not the Indochina 
racher one of the “Amendment to End the War." However, no 
has deen made that NBC's judgmeat is arbitrary in viewing the 
as part of the Indochina War i The program dealt cx- 
voly with that issue, and made clear that the "Amendment" 
d the sponsors' position on the Wer. 
>» Cong. Rec. May 13, 1970, pp. $-707 A contrasting position 
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substantial time to state 
ively presented by other 
documentaries. See NBC 
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With respect to the "Amendment" itself, NBC states that 
its continuing coverage of the Incociina issue, it will 
the "Amendment" by the time it is formally presented 
non the floor of the Senate. Indeed, as an example, it 
e instances where spokesmen (Senators Cook, Dominick and 
Peckwood) have already been given the opportunity to express their op- 
position to the "Amendment." 


50. Finally, while complainants make much of the appeal for 
funds by the Committee for the Amendment to End the War, no showing has 
been made that this appeal in these circumstances constituted 2 separate 


issue apart from the "Amendment" on the position against the Indochina 
War. 


51. ‘In view of the applicable principles (Part A), we conclude 
that NBC has not been shown to have acted unreasonably. Sec Letter to 
Republican National Committee, 40 FCC 625, 628 (1964). 
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The Complaint of the Republican National Committee (RNC) 


. 52. This complaint has also been described in full (pars. 14-17). 
As stated, CBS decided to present the Democratic National Committee (DNC) 
as an appropriate spokesman in a series of prime time, uninteryz tupted broad- 
casts to present contrasting views to those expressed by the President in his 
extensive use of prime time for broadcasts to the nation. RNC asserts that 
the DNC Broadcast of July 7, 1970, was partisan in nature and really dealt with 
the issue, "which party should be in power"; and that the broadcast covered 
issues upon which the President had not expressed any viewpoint. 


53. Again, we believe that no extended discussion is meeded in view 
of prior precedents such as the Letter to Nicholas Zapple, 23 FCC 2d 707(1970). 
We hold, based on such precedents, that the fairness doctrine requires that 
some reasonable period of time be afforded b by CBS to the RNC or some other ap- 
propriate Republican Party spokesman selected by CBS. 

54. In so holding, we wish first to stress that we do not accept 
arguments advanced by RNC directed to CBS' good faith. It is perfectly clear 
that CBS has acted in good faith. It has become concerned with the increasing 
number of prime time speeches by the President, not in whether ito present such 
speeches, but rather in how best to inform the public concerning the contrast- 
ing viewpoint (p. 3, Stanton speech, CBS Showing). It therefore decided upon 
the "Loyal Opposition" concept, and stated that "the CBS policy of making time 
available for the principal opposing party to answer the President will es 
equally to the Republican Party when there is a Democratic President" (p. 7; 
CBS Opposition). Since CBS was thus responding in good faith to the need 
for a greater effort in this area, found by us to be appropriate here (see 
-Part C, supra it is to be commended for its concern. 


55. However, in practice, the CBS effort, as represen by the 
DNC broadcast of July 7, 1970, did not fulfill CBS' intention. | That in- 
tention was to offer the principal opposition party an opportunity to reply 
from time to time to a President on major public issues treated! in 
Presidential appearances. But as stated the Presidential addresses have 
concentrated very largely on the Indochina War issue (see n. 22), supra; 
the one other address during this period was concerned with the economy). 


The DNC broadcast only referred briefly to the Indochina War issue (i.e., 
about two minutes just before the conclusion of the broadcast), and thus 
did not, we believe, really fulfill the CBS purpose. 25/ 


25/ Indeed, see in this connection the testimony of the president of CBS 
before the Senate Committee on Communications, p. 140, Transcript of Hearings 
on August 5, 1970, where in answer to a question whether he thought it was : 
“fair to have presented the DNC broadcast and not to give time for an answer, 
‘he stated: "I think that if this were to persist, if this is the way the Loyal 


Opposition broadcast series develops, we would have to reconsider." Thus, in 


actual implementation as to this first DNC broadcast, the broadcast would ap- 
pear to have been “person or party" oriented rather than issue-oriented, as CBS 
stated its intention to be. CBS would not appear to have exercised) journalistic 
supervision to assure fulfillment of its purpose. 
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appear to have come within the type which 


. Ra a & = 
recent ruling, Letter to . Nicholas Zapodic, 
oe Se Se 


So. We ened with the applicecioa of the 
Zalvness Coctrin SL iuations ; ; fox political 
: : » a network sold 
ack on the Democratic Party, 
and time would have to be 
cesponse. 26/ Li the attack had 
should be aiforded ior the respons. 
" type of situation, it wouid 
would present the DNC side 
interview shows. Viewing th sen ase believe 
11 within 
iffered from the case where 
spokesmen to speak expressly on a subject, Indeed, as 
fifect, appears to have recognized as much (see n. 25). 


57. We therefore hold that fairness requires CBS to extend some ¢t 
to RNC or a partisan Republican spokesman, to answer matters raised in the Bi 
broadcast. The exact amount of time and other matters are left to 
the good faith, reasonable judgment of CBS, since, in view of all the 

, that the DNC broadcast is not one on a clean slate 
L to some extent with the Cambodian issue, to which 
made the five noted addresses), this is not a precise 
unities™ situation, 


58. Finally, our holding is limited to the facts of this case, 
and specifically to this one DNC broadcast. Thus, we do not accept 
the RNC argument that the national committees ". . . are inappropriate 
spokesmen to respond to policy issues raised by Presidential appearances” 
(RNC Reply, p- 6). ‘The short answer is that this is an area where the 
Licensee has very great discretion. 27/ Perhaps it would be sounder 2 
or better policy for CBS tiways to select spokesmen in each instance. 28/ 


As a further matter, we note that RNC has no argument 

to CES’ point that in 1963 the RNC requested time from CBS as the 
appropriate spokesman to answer an address by President Kennedy, and 
that this request was granted. 

28/ We note that CzS has by no means settled upon DNC or delegated to 
DNC, the exclusive role of achieving fairness by satting forth views 
opposing those of the Administration. Cf. Golden West Broadcasters, 

8 FCC 2d 987 (19 67 ). On the contrary, CBS has stressed 
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ehttal 


NC and its Chairman a$ a spokesman, 
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NY; Lecceston cholera oCn— : nts, however 
ly sound in the a ive when viewed aga t 'the 
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See discussion, supra, paragraph 41. 
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59. Accordingly, the RNC complaint is granted ,to th 
noted above. 


FEDERAL COMMUNICATIONS COMMISSION * 


Ben F.Waple 
Secretary 


| 
*See attached statements of Commissioners Burch, Chairman; Robert E. Lee and 
H. Rex Lee; Commissioner Johnson issuing a statement at 4 later date. 


28 cont'd/ that "for the most part, for reasons developed at length in 
{its} reply to the DNC Request for Declaratory Ruling (pp. 3-10), CBS 
relies on the efforts of news professionals to produce broadcasts which 
provide a balanced treatment of important public issues including 
extensive presentations by partisans of their viewpoints, (p. 8, CBS 
opposition). Thus, CBS' policy is to rely upon its information broad- 
casts (e.¢g., newscasts, news interviews, news documentaries, on-the-spot 
coverage of bona fide news coverage) “as the most effective method of 
informing the public." ; 
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‘SEPARATE STATEMENT OF CHAIRMAN DEAN BURCH 


On August 14, 1970, the date that the decision in this case was 
announced by a press release I had no intention of issuing a separate 


statement. However, having had the opportunity for three days to read 
| 


the press treatment of this decision, I now feel compelled to attempt to 


| 
clear up what must be a very mysterious proceeding for those people who 


have only had the opportunity to read about the decision in the various 
pane media. 

First of all, I recognize that the fairness onerine isa texm of 
art and that any decision in this area is somewhat difficult to explain 


in lay terms and within the space limitations of newspapers and news 
: : | 


magazines. Further, the Commission's procedure in issuing! a news 


release in advance of the text of our decisions helps to compound the 
. i 


problem. The reason for this procedure is an attempt on our part to 
: 


alleviate the insidious practice of news reports based on internal leaks 
from within the Commission. Once a decision is reached in this agency 

. r ¥ | 
it finds its way into the press immediately - hence the press release system 


is an effort on our part to insure that news reports will be accurate and 


available to all news media at the same time. Nevertheless, /even con- 


sidering our procedures, the difficulty of the subject, the brevity of the 
: | 
press release announcing the decision and the space limitations of the 


media, it seems to me that the treatment accorded this decision over 
; ; 


the week-end is a classic example of Murphy's law at work. | 
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In many instances the actual news stories are reasonably accurate 
b. 


he heaciine writers (as seems to happen ali too often) have completely 


: ~t ake ~ t ~ Sols wiyline 
zseoreeG tne suosltance of the rung. 


A good example of the headline writer at work is to be found in 
tae Christian Science Monitor of Monday, August17, 1970. The story 
on this decision is headlined "Anti-Nixon TV Time Ordered.'"' Iwould . 
think that any fair observer would agree that ote in this decision 
is there any statement or implication that "anti-Nixon" time has been 
ordered. (Perhaps the prize for the most cryptically misleading head- 
line should go to Chicago Today for its August 15 headline which reads, 
Sirnply: "Anti- Nixon Prime Time." 
The Washington Star in its August 15 edition headlined "Equal 
Time Ordered on War Issue."' It should be noted that on August 17 the 
Washington Star did run a story by Robert Walters on this decision which. 
carefully interpreted the decision and did not use a misleading headline. = 
The Chicago Sun Times of August 15 fell into the same trap with 
its headline 'FCC Rules Equal TV Time Is Due War Critics - GOP." The 
n 
Boston Globe of August 15, 1970, captioned its story on this decision "FCC 


Says TV Must Give Equal Time to War Critics.'' The St. Paul Pioneer 


Press of August 15, 1970, headlined its story 'War Foes Win Equal TV 


< 


Time." 
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Perhaps some of this confusion can be explained by an AP wire 
| 


story on this decision which stated in part: "The FCC has ruled broad- 


cast networks must give opponents of President Nixon's Indo-China War 
policy equal, prime-time rebuttal." (emphasis supplied) Here, despite 
the Commission's careful attempt in the press release bo distinguish 
between "equal opportunity" under Section 315 of the Communications 

Act and "reasonable opportunity" under the Fairness Déctrine a reporter 
indicated that the FCC had awarded "equal" time, which simply isn't 

the case. | 


Turning now to the bodies of the various stories which appeared 


throughout the country, the National Observer on Monday, August 17, 1970, 


in the first paragraph of its story on this decision stated: "The major 
| 


television networks were ordered to provide five segments of prime time 
| 
to the Administration's leading war policy critics to rebut five Viemam 


war broadcasts made by President Nixon since last Novenaber yu (Groner 
supplied) It is difficult to understand how this sentence gould have been 
extracted from our press release on the same subject cick among other 
things, included the following: 'The Commission said that it would 'require 
that at the least, time be afforded for one more uninteriupted opportunity 
| 

by an appropriate spokesman to discuss this issue. . s in (emphasis supplied) 

This decision did not, as Newsweek opined, establish "a new fairness 
doctrine" and despite the Commission's statement that “this ruling is 
not meant to discourage in any way the networks! Baars of 
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Presidential reports to the nation. . .,'' Time was quick to speculate 

on "radically changed Presidential broadcast habits."' Neither is 

this decision a proper foundation for the two opening paragraphs in the 

coverage of this decision by the New York Times (August 15) which said: ” 
r 

"The Federal Communications Commission said today that “ 

President Nixon had made such extensive use of television 

to defend his conduct of the war in Indochina that the networks 

must now give opponents a chance to present critical replies on 

prime time. 

"The requirement that broadcasters not simply cover the other 

side but give uninterrupted, premium exposure to the President's 

opponents was the first of its kind and appeared likely to alter 

Mr. Nixon's use of the medium." 

First of all,the FCC did not say what theTimes states it said. 
Secondly, the Commissionwas at pains to point out, in its press release, 
that it was not engrafting an equal opportunities requirement in a fairness 
area and as pointed out above, the Commission carefully avoided any 


suggestion that the Presidential reports to the nation be discouraged. 


Although I could cite numerous other examples of what has been, ~ 


at best, peculiar coverage of this particular decision, I think the fore- 


going will suffice to make the point. 

I trust that my concern over the press handling of this decision 
will not be interpreted as an anti-First Amendment sentiment and I 
further trust that such errors as I have pointed out will be corrected and, 
hopefully, in the future will be avoided. 

Having dealt at some length with what the Commission did not 
do in this case, it might be helpful to state what it did. 
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altese@ or in any -vay exnanded the kssic 


oc:sine. It still relates to issues, rot ts 
| 


poopls end requires a licensee to make reasonable judgments |in good 
| 


unis to the presentation of viewpoints on controversial issues of 


public importance, 


2 


~- »iy or rebuttal to the President. ‘In fact, in paragrayi. 30 of che Order 

we specifically denied requests that a right of reply exists in anyone ic 

respond to the President or any spokesman, whomever he a be, when 

speaking on a controversia: issue of public importanc:. Wie heve rejected 
~ | 


paragraph 32 any attempt to 'engraft an ‘equal opportunity’) requirement 


ce 
poe 


jn a fairness area." ty paregraph 34 we find that there is no obligation to 


provide time for countering addresses to those of the President. Rather, 


it is up to the licensee to ensure that whenever any spokesman for a 


_ controversial issue is presented reasonable opportunity is mide available 


VAILABLE 


for opposing viewpoints -- the format being left to the discretion of the 


licensee. This point is made abundantly clear in the language dealing net 


only with the Presidential addresses but with the CBS "loyal opposition" 


progran.. 


3, As to the Indo-China War issue, we found that the networks made 
| 


tan extensive but roughly- balanced presentation on cach side. . . without 
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consigeration of the five opportunities in prime time for the leading 


jssue't and in such circumstances time should be afforded for at least 

one more uninterrupted opportunity by an appropriate spokesman for 

_the other viewpoint. We reiterate our rejection in paragraph 41 of any 
concept of "equal treatment'! of the five speeches. Rather, those speeches 
were averaged in by the Commission along with all the other opportunitie 
for presentation of viewpoints in finding whether fairness had been 
achieved. 

4, Our ruling was not intended to "discourage in any way the 
networks! presentation of Presidential reports to the nation" (para. 43). 
We recognize their importance to an informed public opinion as do the 
networks. 

5. Further, we ruled that no matter how well intentioned CBS was § 
in developing the "loyal opposition" concept, the Democratic National Co 
mittee broadcast of July 7, 1970, was 'person or party" oriented rather 


. ‘ 
issue-oriented as CBS intended and as such the broadcast covered issues 


in the political spokesman arena and fairness requires CBS to give some 


* Jn using the term spokesman we use it in an issue sense 
for purposes of the fairness doctrine. 
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time to a Republican spokesman to respond. (The Comyrnission did not 


treat the difficult question of whether the fairness doctrine can be 


institutionalized.) In so holding the Commission concluded that contrary 


to its assertions, "CBS would uot appear to have exercised journalistic 


supervision to assure fulfillment of its purpose." 


VAILABLE 


STATEMENT OF COMATSSTONER ROBERT E. LEE 
I voted for the results reached by the Commission in 
2 licensee fails to confine a "fairness 
Goctrine™ response, such as the-one made by the Democratic 
Committee, to the issues originally raised, he opens 
the door to a further response on the additional issue or 
issues. I would further point out that a licensee is obli- 
gated, under the fairness doctrine, to select appropriate 
spokesmen on a case-by-case basis in terms of the particular 
issue (Golden West Broadcasters, 8 FCC 2d 987) and that the 
advance selection of the Democratic National Committee as 
the appropriate spokesman in the future for one side of 


national issues, as apparently proposed by CBS, could serve 


to establish its Republican counterpart as the most appro- 


priate spokesman for the other side. 


FAIRNESS DOCTRINE 


‘In re Five Complaints Alieging Violation of the Fairness Doctrine 
| 


by the Three Networks) 
| 


HISSEN'SING STATEMENT OF COM) {ISSIONER HE, REX LEE 
; | 
| 
Under the fairness doctrine, the Commission's general 
nuenéard has always been directed toward testing the reasonableness 
anc good faith of a broadcaster's action. Innocent error or mistakes 
of judgment, occurring in the broadcaster's overall balance of : 
programming, do not constitute sufficient reason to justify finding 
that a licensee has failed to perform its obligations in the public 
interest. In the arena of political debate, both the heat of issues 
involved and the volume of demands for air time (such as we find 
in these cases) underscore the necessity for protecting the exercise 
of reasonable discretion in the broadcasting industry. 


In my view there has been no substantial showing that 
the networks, and involved broadcast licensees, acted unreasonably 
or failed to fulfill their obligations under the fairness doctrine. 
Therefore, I believe all the attached complaints should have been 
denied. Accordingl:, I dissent. 


Presidential Access 


[In re complaints of Committee for the Fair Broadcasting 
of Controversial Issues, ctal., alleging violations of the 

fairness doctrine regarding views opposing and supporting 
Presidential addresses on the Victnam War. ] 


Concurring Opinion of Commissioner Nicholas Johnson 


- , 


The Washingten Pest, August 22, 1970, at A-22, col. 4: The Washington Fant, Aucest 26, 1972, at An14, 
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On August 14, 1970 the es disposed of five pending 
petitions involving the Fairness Doctrine and President Nixon's televised 
Beets on the War in Southeast Asia. It granted some and denied 
others. I moneenee? generally in the Commission's decision. My vote 
was necessary to get majority action to achieve the very Limited relief 
the Commission has provided. My support was less than enthusiastic. 

This opinion is intended to explain.-my vote and to offer my views 
on the political fairness matters the Commission has decided. At the 


same time I wish to comment on several matters that have occurred since 
55 | 
the announcement of our decision. 


I. 


With minor variations, all five complaints allege that the three 


major television networks, or their station affiliates, have failed 
adequately to nischaree their fairness doctrine obligations to present 
all major contrasting views on the Vietnam War. | 

The first three complainants, Committee for Fair Broadcasting 
of Controversial Issues [Committee], Amendment to End the War 
Committee and Fourteen United States Senators [Fourteen Senators], 
and Business Executives Move for Vietnam Peace (Los Angeles Chapter) 
[Business Executives], all argue in essence that the President's five 


major television addresses on Vietnam during a period of seven months 


triggered the fairness doctrine, but that the networks and affiliates failed 


to present views contrary to the President's sufficiently often and in 
compz rable fo oe 

The Republican National Committee [RNC] has alleged that CBS 
triggered the fairness doctrine when it broadcast a half-hour statement q 


E iY 
on July 7, 1970, by Lawrence F. O'Brien, on behalf of the Democratic 


National Committee [DNC]. RNC argues that it is entitled to reply timt® 
because although CBS gave Mr. O'Brien time to respond to the Presidew 
Vietnam addresses, he in fact spent only a few minutes on that topic an 


devoted his remaining time to controversial issues not touched by the 


President. 


Finally, Eleven United States Senators have asked for “equal tix 


without cost" to reply toa 30-minute program presented on NBC by a 


of Senators who were members of the Amendment to End the War Co 


i, 
During the seven month period from November 1969 to early Jy 


1970, the President delivered five major speeches on the war in South 
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Asia--on November 3, 1969; December 15, 1969; April 20, 1970; 


April 30, 1970; and June 3, 1970. These speeches were given substantial 
prior publicity in sui Poe and over television. With a6 exception, 
all were delivered during the "primest" of prime-time Re eeerecn 
9:00 p.m. and 10:00 p.m. The shortest was 14 minutes; the longest was 
4l minutes. Each speech was carried simultaneously by the three national 
networks. Each speech was carried live. ‘Each speech was broadcast 
completcly intact, without interruptions, cuts, aommeneel insertions, 
or delays. There were no questions asked of the President, either before, 
during, or after his addresses. In ACs case, the President himself 
initiated the eeectce: chose the day and hour for those speeches (apparently 
with an eye toward the largest nese Sane audiences), aoe evidenced his 
willingness to accept live television coverage. The speeches were 
Waelivered in settings conducive to live elevision coverage designed to 
present the most favorable possible image of the President and his views. 
; | 

And the speeches were delivered in "series"--arranged So a pattern of 
periodic installments or statements, each bringing the country “up to date" 
on the status of the administration's policies. Often the President made 
references to earlier speeches, reminding the audience of his prior 
positions and comparing them with the war's progress. 

> | 
It is important to emphasize the President's powers in controlling 


his. use of television in these cases. Not only does he control format and 


content, he is allowed to eliminate competition by simultancous carriag] 


z - 


on the three networks as well as many other stations. In addition he i 
able to control when his "psucdo-cvent" will occur--just prior to an 
invasion, timed with the taking of public opinion polls, or coinciding wi 
the release of "good" or "bad" news. 


the people" via television is a power granted toa chief executive whicl 


perhaps unmatched in any other democratic country which accepts the § 


oo 
of limited and diffused governmental power. 


» 


It. 

The first three complainants, Committee, Fourteen Senators, § 
and Business Executives, argue that the networks and their affiliates § 
failed to devote significant time and attention to views opposing the 
President's. Iagree for the following three reasons. . 

The President is our most prominent national leader. In ter 
of power and prestige he occupics a unique position in the government{ 
of this country. The fact that the Executive is personified in the persg 
of the President, whereas the "Legislative Branch" is diffused in 5359 
and Congressmen, gives the President a special advantage in a televsg 
age. That he also combines the roles of King, Prime Minister, and 
Celebrity in Chicf gives his TV appearances an added influence. 


The unusually strong impact of Presidential messages is incrg 


when, as here, those messages are delivered in a series, in prime-t 
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simultancously on all three networks, without interruptions by com- 


mercials or questions, ane with the dramatic urgency that | a "live" 


presentation--coupled with vigorous advance publicity--can create. 


It is to be noted that these advantages can backfire. The President's 


November 3, 1969 speech on Vietnam was heralded to the news media as 


possessing great originality, news value and importance oe White House 


spokesmen. When the news media generally found little in it that was 
new, and allowed some rebuttal and criticism of the President’ s views to 


appear, Vice-President Agnew's Des Moines speech followed, and the 


reign of xepressson and response we have witnessed during the past few 


months which I have detailed in speeches and elsewhere. — See my ‘Vice 
President Agnew Statement" one 17, 1969); Se Outtakes, 
and Freedom of the Press" (February 12, 1970); "The alin Blues" 
(March 2, 1970); "Public Channels and Private Censors"! (the Nation, March 
1970); Chicago soutien Review (May 1970, pp. 7- NE “The Power of the 
People and the Obligation to Dissent" (May 8, 1970). 


Iv. | 
1 concur fully in the majority's resolution of the petition presented , 
by Senator Dole and ten other Senators. Paid political speech should not be 
deemed to generate fairness response requirements where broadcasters are 


already meeting overall fairness requirements--as the majority finds 


the networks have done in this instance. I would hold wae the 11 Senators 
| 
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should be able to purchase time from NBC if they so desire. (See 

Business Executives, FCC 70-860; Democratic National Committee, ,f 
FCC 70-861). Iwould also distinguish this situation from those circun 
where repeated commercials paid for by sponsors would be deemed to, 


raise fairness obligations leading to free time. (See Friends of the Ea: 


FCC 70-862). 


Vv. 
My concurrence in the majority action on the petition of the 


Republican National Committee is extremely reluctant. As the majorif 


points out in paragraph 54, something like the CBS program “Loyal 


Opposition" was clearly necessary to redress the balance between theff 
major parties, as well as the imbalance between access by the Presi@e 
and the Congress. For the networks to make no response to the issue 
that have been raised in these matters before the Commission would,, 4 
my view, call for even more drastic Commission action. For CBS a ‘. 
the other networks now to cut back their efforts to achieve fairness i 
the arca of political speech would be disastrous. 

Mr. O'Brien's DNC broadcast was intended as a balance to th 
of the President to use television in addresses and news conferences 4 
CBS recognized in titling the program the "Loyal Opposition. " It wa mH 
effort to give access to spokesmen who could play a role similar to thy 


a "shadow government" ina parliamentary system. 
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The Republican National Committee, by contrast, does not 
- | 
hold the same position in comparison with the Democratic National 


Committee as the DNC does toa Republican President. President Nixon 
speaks as Party Leader as well as President, and there is/no suggestion 
that the views of the RNC are in any sense at variance with those of the 

President. It may very well be that the RNC ought to be meen time in its 
own right from time to time. But it does ‘not follow that the RNC mist be 


given time to reply to the DNC everytime the DNC is given time to reply 


to the Republican President. 


In this instance, however, Iam prepared to concur in the majority's 


decision, given the content of the DNC program. Certainly there is nothing 

jn the majority's opinion to suggest that the RNC is entitldd to anything more 

than a five minute reply under these circumstances. I will want to give this’ 
| 


matter further consideration in light of future developments. 


“VI. 
I concur in the majority's holding that the public interest requires 


that time be made available "by an appropriate spokesman for the contrasting 


" | 
viewpoint to that of the Administration on the Indochina War, " as argued 


by the BEM petition, the Committee for Fairness petition, and the petition 
of the 14 Senators. | 


. 


I do not agree, however, with the majority's reliance on the supposed 


“uniqueness" of the series of five addresses by President Nixon. Whenever 


a President speaks one could almost say that, by definition, he has spoken 
l : 


-on what the Fairness Doctrine characterizes as a “controversial issuc of 
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public importance"-~if it wasn't such an issue before he expresses his § 


views, it is after he speaks. Furthermore, by definition, he almost 


always expresses only a single point of view, or side of the argument, 
t 
regarding thet issuc. Therefore, I believe that the nature of our politig 


system requires that every broadcast of an uninterrupted Presidential, 


. 


address gives rise to an osligation to present appropriate contrasting 


view points. 


- . 


It will often be the case that the “appropriate" spokesman to adg 
the views of the President will come from the Congress. We must not} 
; ; : 


forget that when the President addresses the nation, he inevitably spea 
as an advocate and as eueiesd of his Party--whether Democratic or 
Republican. 

It is almost impossible to separate the various roles of the Prg 
elected representative of all the people, chicf national spokesman, ch 
diplomat, commander-in-chief, ceremonial head of the government, 


legislator, chief executive officer, and party leader. (Neustadt, "“Prq 


Government" in the International Encyclopedia of the Social Sciences, § 


p. 451 (1968).). This being the case, I think it is imperative that leade¢ 


of opposing parties, and opposing viewpoints in Congress, be given th 
opportunity to rebut his unilateral statements. This rebuttal is neces 
to present different views on issues, to represent opposing political |} 


parties, and to the very perpetuation of a system of co-cqual brancheg 


nationa] government in a television age. 
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The problem of finding and presenting spokesmen who can 

realistically approach the President's impact and pr oe difficult if 
| 

not impossible. We have no "shadow prime minister" or shadow cabinet " 
as in some parliamentary systems where there are pacone figures who the 
public knows stand an election away from being head of the ears 
The President has an inherent advantage because of his office ‘which is 
further enhanced by the absence of the ‘head of the loyal dpposition” as 
a spokesman. This circumstance suggests that more more to the 
President is needed, not less, in order to maintain a balance. This 
imbalance on television may also ultimately result in opposition party 
candidates for the Presidency being selected a year or two earlier than 


at present, in order to personify the opposition for the television audience, 


i,e., the electorate. - . : : . 
vil. 
A secind important consideration supporting my conclusion is that 
the considerations before this Commission touch the vital "separation of 
DOW ra upon which our government is based. The first three Articles 


of the United States Constitution divide the gove rnment snbo three branches:” 


’ the legislative, the executive, and the judicial. The first enacts the laws; 


eed 
the second administers them; and the third interprets and enforces them. 


Martin v. Hunter's Lessce, 1 Wheat. 304 (1816). This principle, of 


separation of powers is fundamental to our scheme of constitutional 


ae. 
government. Sec, Co hes National Mut, Ins. Co. v. Tidewater eeeton 
337 U.S. 582 (1949). Sharp, The Classical American Doctrine of 
of Powers, "2 U. Chi. L. Rev. 385 (1935). 
The effectiveness of cach branch of government, and in particu 
the legisJative and executive branches, depends on the extent to which, 
they can communicate with the clectorate--both to solicit views and opi 


+ 
on the proper conduct of governmental business, and to explain and jus, 
P 


actions of government to the people. if one branch of the government” 
increasingly gains effective access to the media of communications, wi 
the other branch is systematically excluded, then the power balance, . 
presumably designed to safeguard our citizenry from the tyrannies and 
abuses of excessive power, will be upset. 

As I remarked in Democratic National Committee (DNC), FCC 
August 5, 1970, if the President, but not the Congress, were suddenly 
granted access to the computer, the telephone, the telegraph, the 


typewriter, the printing press, and the Xerox machine, then the powe 


between the executive and legislative branches would be severely impa 


In today's modern world, the "power" to govern is substantially deter 


. * 
by the information onc controls. As Senator J. W- Fulbright of Arka 


recently testified: 

Communication is power and exclusive access to it is a 
dangerous, unchecked power... . AS matters now stand, 
the President's power to use television in the service of 
his policies and opinions has done as much to expand the 
powers of his office as would a constitutional amendment 
formally abolishing the co-equality of the three branches 
of Government, ; 
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Statement by Senator J. W. Fulbright, Hearings on S. J. Res. 209 


Before the Subcomm,. on Communications of the Senate Comm. on 
Commerce, 9]st Cong., 2a Sess., Aug. 4, 1970. tf 

the President can communicate information to the electorate, to solicit 
support for his plans and policics, when the Ilcgislative branch cannot, 
then I believe we will face a constitutional crisis of the gravest proportions. 

The interpretation the Commission places on its fairness doctrine, 
therefore, affects the balance and agra eeon of powers built into our 
scheme of government. Unless appropriate members of Congress are 
given national television to reply to Presidential speeches, then the 
legislative branch of sours the Congress, will be severely handicapped 
jn its ability to govern. : 

Vit. 

I find a final justification for my Noeion in the contest of other 
Commission decisions on Vietnam War issucs. arthough we have at least 
said that the Vietnam War is a controversial issue of public importance, 
we have kept the doors of "access" to the media for the direct expression 
of ews on that War tightly locked. 

We have veneed to permit those opposing Army and Marine Corps 
military recruitment spot announcements to voice their opposition. 


Fairness Doctrine Ruling, 24 F.C.C. 2d 156, 158 (1970). 


We have refused to permit citizens groups, such as the Business 


| 


perhaps, to "Hetition” Congressmen who live in the Washington, D. C¥ 
area for "redress of grievances. " Business Executives, FCC 70-860 
Aug. 5, 1970. And we have rejected the requests of various political y) 
parties, ack as the Democratic National Committee, to purchase 


half- or full-‘hour time segments to present discussions of political is# 
& Pp Pp ’ 


- . 


: ¢ 
affecting the country. Democratic National Committee, FCC 70-861, § 


Aug. 5, 1970. 

Taken with this Commission's tolerance of network censorshipy 
of views opposing the ane (see, "Public Channels and Private Censors, 
The Nation, (March 23, 1970), pp. 329-332). itis difficult to avoid the 
conclusion that this Commission has taken great strides towards sie 
direct dissent in the country oF the war. If citizens groups and politi 
parties cannot even buy the television time routinely available to soa 
companies, _ and if now they are not entitled to replies to mq 
Presidential’ addresses on the war, then I fear that the pressures fro¥ 
bottled -up dissent in this country will build toward an inevitable “exp 

It is ironic that the only persons in the country with “direct 4 
access" to millions of television homes are the hawkers of commerci¥ 


goods and services--deodorants and mouth washes--and the 


President. If the President, by merely snapping his fingers, can acq 


-14- 


instant simultancous access to all four television networks,| then how 


can we in good conscience refuse to grant rebuttal time to opposing 
spokesmen and leaders from the Congress? 
IX. 
| 
I cannot conclude my opinion without some comment on the 


extraordinary statement issued by Chairman Burch. I can think of no other 


. 


instance when a member of a court or administrative agen¢ty has issued 


an official opinion to “correct headline writers! accounts of his agency's 
action. I trust this activity is not to become a regular occurrence at the 
| 


FCC. ; | 
2 | 
Virtually every public official has experienced occasions when he has 


| 
felt that stories in which he had a vital interest were not portrayed as he 


would have wished. 2/ But, in my view, given the difficulties in the way the 


FCO handled this action, I find little reason to complain. : Chairman Burch 
acknowledges as much--his principal beef is apparently with headline 
writers rather than with those who covered the stories. : 

Even when there is reason for a public official to eorepissot I think 


unsecm! | 
it is generally en cmidgly and inappropriate--as well ag futile and self- 


defeating--to do so. Foran official of the FCG to engage in such action is 
also ominous, given our powers over many of those Soe aias the news 
coverage of which we might complain. There has been concern enough! about 
Administration intimidation of the news media without involving the FCC 


directly. 
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One of the hopes for the new administrative cra at the FCC was, 

In 

that the Commission would no longer have to release by Friday aftcrno 
, 4 

news of actions taken during the weck. The reason the FCC released t] 
- - - . : . 4 

of this action, as the Chairman candidly admits, 15 because ifa rclease 


is delayed to Monday, the trade press, which publishes on } fonday, wit 


have gencrally obtained the item through a leak and published its conten 


The agency announcement then appears” to be merely catching up with 
internal leaks--and the agency is more embarrassed than usual, 

Coverage of this matter was made doubly difficult by the fact tif 
Commission has fallen into the habit of "decision by press teas 
jnforming the press (and public) of its decisions in important cases wif 
summary press release only, leaving the full text of majority and mi e 
opinions until deys later. Moreover, in this instance, even the press 
was made available so late on Friday afterncon that many of those to 
reporters might have talked for clarification or interpretation were 
available, and would not be until Monday. In those circumstances th 
press did the best it could which, as the Chairman suggests, was Pp g 
good in’an extraordinarily sophisticated and difficult area. 

But the most revealing, and I think disturbing, aspect of my 
colleague's statement is his apparent quarrel with any suggestion th 
the Commission's action was adverse to the media interests of Presi 
Nixon. His comments on Mr. Cuamcopnen Lydon's story in onc of 
the favorite administration targets, the New York Times, and his re 


about the Time and Newsweek stories, clearly demonstrate his ‘ 


. 
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| 
sensititivity on this question. It strikes me as overreaching a bit to 
. | 
suggest that these stories were “improper"'--and it is relevant to point 


out that cach of these three publications is associated with companies 


3/ 


which are Commission licensees. — 
But more importantly, one possible reason for the Chairman's 


| 
extraordinary force and haste in “Nclarifying" that no criticism of the 


President was intended is suggested by press reports that! the White House 
staff in fact worked with the Chairman's office in preparing his response 
to the press coverage of the FCC's decision. See, €. £5 New York Times, 


Aug. 19, 1970, p. 1, col. 2; Washington Evening Star, Aug. 20, 1970, p. Al. 
, 
I sincerely hope that the reports are not true and that there was no 


consultation with the White House at any level. The White House, and. 


President Nixon himself, are in fact “partics'' to this proceeding--in = 
the pense that it is the President's uninhibited right to use the broadcast 
media en is at issue in this case. For the White House staff to have 
participated in any way in this proceeding, or in the encouragement or 


! 
preparation of “interpretative" opinions, would make a mockery of the 


4 c 
independence of an agency which is the creature and arm of Congress-- 


¢ 


even though there is no question of a violation of the letter of our ex parte 


contact rules in this instance (because there was not an adjudicatory 

hearing in process at the time). And yet, one cannot help but wonder 
- | 

where else one could so rapidly obtain such a thorough analysis of the 


nation's newspaper coverage of the President--including accounts in the 
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St. Paul Pioncer Press, Chicago Today, and Chicago Sun-Times, 


none of which appeared in the FCC's internal newspaper reporting serv 
: +4 
or are from papers prominently displayed on the Chairman's coffee ta 


xX. 
. “ 
I concurred in the Commission's action here because I believe 


that, on balance, the package adopted by five Commissioners of widel if 


differing views was a distinct 3 

existed. In this opinion I have outlined how I would have approached 
the issues had I been free to write the majority opinion as I] would have 
liked it. Iam sure that we have not heard the end of these mattersecel 
that the Commission will have future responsibilities an 


to consider how the public interest would best be served by t 


of the broadcast media in the political life of our nation. 
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if The Amendment to End the War Committee and Fourteen United 
States Senators also raisc the separate issuc of “access for consideration " 
[i.e., payment], stating that the networks have refused to permit them to 
purchase time to present views opposing the President's. My disagreement 
with the majority position on this issue is fully detailed in Dernocratic 
National Committee, FCC 70-S61, August 5, 1970, and Iwill not repeat 
those considerations here. See also Business Executives Miove for Victnam 
Peace (WTOP-AM), FCC 70-860, August 5, 1970, dealing with the precise 
problem of "access for consideration" with respect to short one-minute 
“Ncomme rcial-type" announcements. 

2/ Iwill cite an example from the general press, not for pwrposes 

of complaining but the contrary: as support for the assertion that there 
have been numerous instances jn which I might have been warranted 

jn complaining about stories or headlines, and have refrained from doing 
so. ° 


Recently Ralph Nader and I were called by Senator Edward M. 
Kennedy 's Administrative Practices and Procedures Subcommittec of the 
Senate Judiciary Committee to testify on his bill, S. 3434. | The bill is 
designed to redress the imbalance in the representation of citizen and 
jndustry groups before governmental agencies through the establishment 
of a Public Counsel Corporation. Both Mr. Nader and I testified to the 
conditions giving rise to the need for such legislation, and encorsed the 
proposal. The New York Times story on our testimony of|July 22, 1970 
carried the headline, WNader and FCC Memter Criticize Kenaedy Consumer 
Aid Plan. " 


I did not complain about this mischaracterization of our positions 
at the time, and do not do so now. Whether inaccurate headlines and storics 
are the products of the pressure upon the daily general press, oF the 
occasionally questionable motives of the weekly trade press, publie news medial 
reports of my actions are simply matters over which I do jnot have, should 
not have, and do not desire, a right of constant review and rebuke. r 


3/ The New York Times is associated with the Interstate Broadcasting 
Co., 229 West 43rd Street, New York City (the same address as the Times’ 
home office), licensee of WQXR-AM-FM. Time-Life Broadcasting, Inc., 
Time & Life Building, Rockefeller Center, New York City, owns and 
operates KLZ-TV, Denver (KLZ-AM and FM); KOGO-TV, San Diego 

(KOGO AM and FM); KERO-TV, Bakersfield, California; WOOD-TV, 

Grand Rapids (WOOD AM and FM); and WFBM-TV, Indianapolis (WFBM 

AM and FM). Time-Life also holds substantial CATV interests. Post-News 
week Stations, Inc., 40th and Brandywine Streets, N.W.»> Washington, D.C., 
owns WTOP-TV, Washington (WTOP and FM); WIXT-TV, Jacksonville, 
Florida; WPLG-TV, Miami, Florida; and WCKY-AM, Cincinnati, Ohio. 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re Petition of 


REPUBLICAN NATIONAL COMMITTEE 
for Relief Against 


COLUMBIA BROADCASTING SYSTEMS, INC. 


TO: The Commission 


wesw ww vy ew” 


PETITION FOR RECONSIDERATION 


The Democratic National Committee (DNC), by its 
attorneys, pursviant to Section 1.106 of the Commission's 
rules, requests that the Commission reconsider its memo- 


xandum Opinion and Order released August 18, 1970 (FCC 


70-881), insofar as the order requires the CBS Television 


Network (CBS) to afford time to the Republican National 
Committee (RNC) or another partisan Republican spokesman 
to respond to a July 7, 1970, television presentation by 
the DNC. In support thereof, it is shown as follows: 
DNC Is Aggrieved By the Order. 
The July 7 presentation of DNC's viewpoint on 


several controversial issues of public importance was 
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as 
designed to reduce the imbalance which had resulted from 


an unprecedented use of live, nationwide prime time telec- 


vision by the President of the United States. 


On June 22, 1970, Dr. Frank Stanton, President 


of CBS, sent a tekjram to Lawrenme F. O'Brien, chairman 
of DNC, stating that in order to "ACHIEVE FAIRNESS IN THE 
TREATMENT OF PUBLIC ISSUES" and to redress "THE DISPARITY 
BETWEEN PRESIDENTIAL APPEARANCES AND THE OPPORTUNITIES 
AVAILABLE TO THE PRINCIPAL OPPOSITION PARTY," the DNC 
was being offered twenty-five minutes of free time on 

CBS "FOR PRESENTATION OF THE COMMITTEE'S VIEWS." In 

his telegram, Dr. Stanton stated his awareness of the 
“CUMULATIVE IMPACT OF BROADCAST APPEARANCES OF REPRE- 
SENTATIVES OF THE PARTY IN OFFICE" and that this 1S 
"PARTICULARLY TRUE OF THE PRESIDENT." Dr. Stanton went 
on to point out that the offer of time to the DNC ae 

one of a variety of techniques by which CBS sought to 
assure a fair presentation of competing viewpoints on 
several issues of public importance, which the President 
had addressed at length in his frequent television pre- 


sentations. 


DNC accepted Dr. Stanton's offer. On July 7, 1970, 
at 10:30 p.m. E.D.T., CBS carried the "Local Opposition" 
broadcast during which Mr. O'Brien, on behalf of DNC, 
responded for twenty-four minutes to the President's 
televised viewpoints on seven specific issues of public 

1/ 
importance, see infra, p. 8, et seq. 

In addition to affording time on July 7, 1970, 
pr. Stanton, in his June 22, 1970, telegram, stated 
that from time to time during the course of the year 
CBS would make available free time to the principal 
opposition party under the overall title "THE LOYAL 
OPPOSITION." No "Loyal Opposition” programs have been 
broadcast since July 7, 1970, ana none is scheduled be- 
fore the critical Congressional elections in November. 
Indeed, under intense pressure from the partisan ques— 
tioning of the Republican Senate leadership, Dr. Stanton 
was forced to concede that the network may be reconsider- 
ing its policy. 

7/ The half hour was "£illed out" with a five-minute 


commentary by CBS correspondents Eric Sevareid and 
Roger Mudd. 
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In its August 18, 1970 order the Commission held 
that “fairness requires" CBS to extend time to "RNC or 


a partisan Republican spokesman, to answer matters 
raised in the DNC broadcast" ({ 57). Moreover, the 
order contains far-reaching implications extending be- 
yond the single broadcast. The Commission has strongly 
suggested that CBS should censor the content of pears 


Loyal Opposition programs. According to the Commission, 


in permitting the DNC to respond to the president's un- 


fettered televised statements, CBS "would not appear to 


have exercised journalistic supervision” to assure a 


fair presentation ({ 55, n. 25). 


| 
Thus, DNC is aggrieved by the order on at least 
| 


three different counts. First, to the extent the 
"Loyal Opposition" broadcast of July 7 served to reduce 
the imbalance resulting from the increased use of Presi- 


dential prime time television, the effect of the presenta 


tion will be vitiated by a rebuttal from RNC or another 


partisan Republican spokesman. Second, the Commission's 
ruling will undoubtedly add to the increasing pressures 


being brought to bear from various sources tending to 
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inhibit CBS and other networks from future telecasts of 
Loyal Opposition programs which are necessary to assure 
the public an opportunity to hear and consider all sides 
of important public issues. Third, the Commission's 
call for the ‘networks to censor the content of future 
"Loyal Opposition” programs will abridge the Democratic 
Party's constitutionally protected right of free speech. 
Why DNC Did Not Participate Earlier. 

The order of August 18, 1970, arose from a 
complaint filed with the Commission against CBS on 
July 13, 1970. The matter thus arose in an adjudicatory 
dispute between a complainant and a broadcast network. 
This was not a rule-making proceeding in which all 
interested parties were afforded the right to comment. 


Because the question arose in this context, DNC saw no 


need to complicate the proceeding by” intervening and 


presenting considerations which would, in large measure, 
have paralleled those of CBS. 

Intervention at this time is warranted because 
the Commission in its order of August 18 has miscon— 


strued the intentions of the parties and the purposes 


- 6 


underlying the July 7 broadcast and has consequently 


reached a wholly unjustified conclusion. 
| 
| 
| 


The "Factual" Premise of the 
Commission's Order Is Wrong 


and Is Unsupported by the Record. , 

The Commission's order is explicitly Breeated 
on the assumption that the July 7, 1970 broadcast of the 
Chairman of the DNC was in response to five specific 
Presidential television appearances dealing primarily 
with the United States' involvement in the war in Indo- 
china. (See, e.g., Dec. Tf 20, 41, 55.) That is not the 
case. The twenty-four minute broadcast was aesignen 
as a partial response to eighteen months of unprece- 
dented prime time presidential television appearances 


covering a broad spectrum of controversial issues of 


public importance. 


As in all fairness doctrine cases, the Commission 
must put the single program in question in perspective 
with the broadcaster's overall coverage of the isstes 
involved. It is manifest, however, that in considering 
the RNC complaint, the Commission considered the sexipt 


of the July 7, 1970 broadcast (appended to the RNC! com- 


plaint) either in isolation or in light only of the 
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President's television aeeeenniers O the issue of 
V/ 

the Indochina war. 

To put the twenty-four minute July 7 broadcast 
in its proper frame of refermce, it is necessary for 
the Commission to consider the following facts: 

1. In his first eighteen months in office, 
President Nixon made thirty-seven live nationwide tele- 
vision appearances, more of them -- fourteen —-~ in prime 


time than in any previous eighteen month period in the 


history of this nation. 


2. President Nixon has spent more than seven 


hours of prime time on all the major networks simul- 
taneously, advocating his viewpoints on numerous contro- 
versial public issues of the day at any length he desired 
in a format he totally controlled. 

Thus, the President has used his instant access to 
the broadcast media to air (a) his veto of a $20 billion 
appropriations bill for the Departments of Labor and 
ee 
1/ The Commission stated that the "presidential addresses 
have concentrated very largely on the Indochina War issue" 
(Dec. ( 55). TO make such a statement grossly oversimpli- 
fies a problem of major importance. That the President's 
appearances during a limited period of time "concentrated 
largely" on one issue does not negate the indisuptable fact 
that the President has extensively and intensively expounded 


his partisan views on many other important issues on prime 
time television. 
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Health, Education and Welfare, (b) his proposed changes 
in the nation's welfare legislation, (c) his decision 
to replace striking Post Office workers with National 
Guardsmen, and (d) his views on the economy, as wat as 
(e) his views on the war in Indochina. 

3. he President has repeatedly taken to prime 


time television to make blatantly partisan attacks on 


previous Democratic administrations, the incumbent : 


Democratically-controlled Congress and even individuals 


who have served in past Democratic administrations. 


Thus, for example, the President has said: | 


"The previous administration tried, through 
jawboning . . - to put the blame on business 
for price increases, the blame on labor, for 
wage increases. It [jawboning] is hypo- 
critical . . . dishonest [and] most important 
. . . imeffective." (News conference 
September 26, 1969; Weekly compilation of 
presidential Documents, page 1330, column 2) 
| 

- "This Congress has the worst record in terms 
of appropriations bills of any Congress, in 
history." (News Conference December 8, 1969; 
Weekly Compilation of Presidential Documents, 
page 1725, column 1) 
"ge found that in the year, the full year, in 
which he [Clark Clifford] was Secretary of 
Defense, our casualties were the highest of 
the whole five-year period and, as far as 
negotiations were concerned, all that had 
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been accomplished, as I indicated earlicr, 
was that we had agreed on the shape of the 
table. ..- -" (News conference June 19, 
1969; Weekly Compilation of Presidential 
Documents, page 879, column 2) 

4. The President, as leader of his political party, 
has used the occasion of live television to announce his 
practice of endorsing all Republican nominees for public 
office. (See News conference June 19, 1969, Weekly Com- 
pilation of presidential Documents, P- 879, column 1) 

5. Televised presidential addresses, because of 
the prestige of the office and the nature of the medium, 
command instant and massive attention, respect and be- 
lief. 

For example, just one of President Nixon's tele- 
vised press conferences received a Nielsen rating of 
48.5%, indicating that he reached almost 50,000,000 
Americans. In striking contrast, the July 7 broadcast 
had a Nielsen rating of 6%, therefore reaching approxi- 
mately three and half million American households. 

The effectiveness of presidential addresses is 


also astounding. For example, prior to President Nixon's 
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nationwide television address announcing the invasion 
| 
of Cambodia, only 7% of the American public favored that 
action. After the address, an estimated 50% of the 
l/ i 
populace supported the action. 
6. Most critically, the networks have peered 
virtually no effective reply to any of the anes 
on controversial issues of public importance contained 
in the Presidential inundation of the airwaves. They 
havesteadfastly rejected almost every attempt by aaoeene 
sible spokesmen for some modicum of air time to respond 
to the President's viewpoints on important Eaetese 
pr. Stanton's June 22, 1970 telegram was a candid 
admission of this fact and a forthright -- if belated -- 
| 


attempt to rectify the situation. The offer of time was 


manifestly intended to afford an opportunity to broad~ 


‘cast the Loyal Opposition's views on several of the pub- 


lic issues of the day which the President had addressed, 


including, but not limited to, the President's views on 


| 
the situation in Southeast Asia. 


—————— 
l/_ See testimony of Senator J. William Fulbright 
before the Subcommittee on Communications of the Senate 
Commerce Committee, August 4, 1970, citing results of 
polls taken by Louis Harris. 
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The Record Is Barren of Any Evidence 
of Imbalance on Any Issue 


majance on Any -s>>——— 
pNC xecognizes that the fairness doctrine is 
issue-oriented. If the July 7, 1970 broadcast raised 
new issues, on which there had not been adequate pre- 
sentation of competing viewpoints, CBS a have some 
L 


obligation under the fairness doctrine. 


The Commission citéd no issue which was raised 


for the first time in the Loyal Opposition broadcast 


of July 7, however. It cited none on which an imbalance 
was created as a result of the wee 7 broadcast. Indeed, 
none could be cited, because each of the topics covered ~ 
had previously been dealt with at length by the President 
on one or more of his prime time television appearances. 
The July 7 broadcast dealt with the following 
seven major public issues: (1) the state of our econ- 
omy; (2) the nation's crime problem; (3) civil rights 
for Blacks and other minorities; (4) federal expendi- 
tures for defense versus public domestic uses; (5) air 
7/ that obligation could, of course, be fulfilled in 


a variety of ways and not only by affording "RNC or a 
partisan Republican spokesman" an opportunity to respond. 
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and water pollution; (6) student dissent and national 


unity; and (7) the war in Indochina. 


The script of the July 7 broadcast included | 
| 
televised words of the President on each of these issues. 


These excerpts were but a small sampling of the President's 
| 
televised comments on these issues. 


As demonstrated in the appendix hereto, the 


President has addressed on nationwide television each 


| 
of the issues much more extensively than the July 7 


broadcast permitted the DNC to do. It is, of course, in- 
possible to match in 24 minutes, 434 minutes of prime 

time statements on a wide spectrum of controversial issues. 
For example, with respect to the economy, 2 major subject 
of the July 7 broadcast, President Nixon had spent more 


than ten times the amount of time on television dis- 


cussing this issue than did the Chaixman of DNC in 


: V/ | 
the July 7 broadcast. The gaping imbalance between time 


woe er eon ee | 
lf It must be noted, too, of course, that the President's 
words were broadcast simultaneously by all three major 
commercial television networks while the Democratic 
Party's words were broadcast by only one network on a 


summer evening between 10:30 and 11:00 p.m. 
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devoted to each of the remaining issues in Presidential 

television appearances and in the July 7 broadcast is also 
LY 

manifest from the appendix. On cach topic, the President 

had far outdistanced the July 7 broadcast in terms of 

total television time spent addressing the issue. 

The Commission's order of August 18, 1970, is 
patently inconsistent. In analyzing the claims of the 
complaining Senators, the Business Executives Move for 
Vietnam Peace and the Committee for Fair Broadcasting, 
the Commission correctly insisted on studying the "over- 
all performance” of the network and balancing the number 
of spokesmen on each side of the issue. On the other 
hand, in granting the RNC's request, the Commission looked 
at the July 7 broadcast in isolation and studiously ig- 
nored the glaring imbalance which had previously existed. 

Thus, the Commission overlooked the fact that 
there had been virtually no response to any of the 
President's unprecedented fourteen prime time presenta- 
tiors in a span of 18 months. 

T/ The appendix does not include a comparison of the time 
spent on the issue of our involvement in Indochina because 
of the Commission's explicit recognition that the President 


has spent a significant portion of his television time on 
this issue. 
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The Commission overlooked the fact that no member 
of Congress was permitted to respond on television to the 


President's charge, in his televised veto of the Labor-HEW 
bill, that Congress was irresponsibly wasting the tax- 
| 


payers' money. | 


The Commission overlooked the fact that certain 
materially incorrect or misleading televised statements of 
the President -- dealing with his proposed anti-pollution 
program, his crime program and the emergency housing legis- 
lation -- were left uncorrected in the public's mind be- 
cause the networks adamantly refused to provide reply 
time. , 

Most importantly, the Commission overlooked the fact 
that no responsible spokesman had been afforded = sig- 
nificant amount of time to present contrasting Since of 


view to the President's numerous televised statements on 


= | 
such pressing issues as the state of our economy, school 


desegration, ABM deployment and alleged Congressional in- 


i/ 


action on certain pending Administration proposals. 


2S 
1/ Indeed, CBS refused time to the Senate Majority Leader 
to respond to the President's June 17, 1970, economic mes- 
sage. In that message, the President charged that Congress 
was "playing politics with inflation" and chastised the 
Congress for its failure to act ona litany of economic and 
social matters. | 
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Thus, the Conmission's August 18, 1970, order is 
defective both in what it considered and in what it did 
not. With respect to the former, the Commission ¢cxron- 
eously and without justification assumed that the July 7, 
1970, program was designed to permit DNC to respond to 

Y 
five specific Presidential addresses on Vietnam. The 
record is perfectly clear that the broadcast was intended 
by all concerned to present the Loyal Opposition's views 
on several important issues which the President had re- 
peatedly addressed on prime time television. 

With respect to the latter, the commission made 
none of the findings which would be expected in an order 
holding that a broadcaster had violated the fairness 
Goctrine. It failed to consider any evidence regarding 
the balance or lack thereof of the network's presenta— 
tion of the issues which the President had discussed in 
eighteen months of unprecedented prime time television 
— 

1/ The Commission also took into consideration the un- 
supported assumption that a “series of prime time, un- 
interrupted broadcasts" is to be presented by DNC (Dec. 
q¢ 52). There is no warrant in the record for the con- 
clusion that there will be any series of broadcasts by 


DNC and if there is, of course, each presentation can be 
dealt with in light of the facts surrounding it. 
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appearances. In failing to balance een one-twenticth 

of the President's 434 minutes of prime time exposure 
against the 24-minute July 7 presentation, the commission 
erroneously concluded that the DNC's brief program un- 
balanced 18 months of CBS's presentations on the issues 
involved. The commission did not find, and could moe 
find, that DNC raised issues for the first time with re- 
spect to which there had not been a full and fair gresen= 
tation of opposing viewpoints. : 

In addition to its fundamental legal infinities, 
the Commission's order is deeply disturbing pecause it 
threatens the very survival of the two-party systen in 
the age of television. This conclusion is inescapable 
4£ the prodigious impact of a Presidential television 
appearance is coupled with the untenable proposition that 
the party controlling the White House must get two bites 
at the apple for every one by the out party. me effec- 
tive expression of the views of the Loyal opposition is 
eritical to the proper functioning of our democratic 


rocess. The Commission's order seriousl undermines 
P 


= 


the effectiveness of the Loyal Opposition and con- 


sequently endangers the viability of the system. 


CONCLUS ION 
In view of the foregoing, the Commission is urged 
promptly to reconsider its August 18, 1970 opinion and 
order insofar as it required CBS to afford time to "RNC 
or a partisan Republican spokesman, to answer matters 
raisea in the DNC broadcast" of July 7, 1970. The 


duly 13, 1970, complaint of the RNC should be dismissed. _ 
Respectfully submitted, 


DEMOCRATIC NATIONAL COMMITTEE 


By 
David H. Lloyd 
Irvin B. Nathan 


1229 - 19th St., N. W. 
Washington, D. C. 20036 


Its Attorneys 


O£ Counsel: 


Joseph A. Califano, Jr. 
General Counsel 
National Democratic Committee 


August 20, 1970 
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Before the 
FEDERAI. COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re Petition of 


REPUBLICAN NATIONAL COMMITTEE 
for Relief Against 


COLUMBIA BROADCASTING SYSTEMS, INC. 


TO: The Commission 


OPPOSITION OF REPUBLICAN NATIONAL COMMITTEE TO 


PETITION FOR RECONSIDERATION 


The Republican National Committee (RNC), by its attorneys, hereby 


opposes the Petition for Reconsideration filed by the Democratic National 


Committee (DNC) on August 20, 1970, to that portion of the Commission's 
Memorandum Opinion and Order released August 18, 1970, (FCC 70-881), 


requiring the CBS Television Network (CBS) to afford time to the RNC or 


- 


another partisan Republican spokesman to respond to aduly 7, 1970, tele- a 


vision presentation by DNC. In support of its opposition, RNC states as follows: 


DISCUSSION 


The principal thrust of the DNC Petition is that the Commission's 


Memorandum Opinion and Order requiring CBS to afford time to RNC or 


another partisan Republican spokesman to respond to the DNC broadcast of 


July 7, 1970, (1) represents a departure from the Fairness Doctrine principles, 


(2) proceeds from an imprecise understanding of the nature and intent of the 


July 7, 1970, broadcast, (3) prejudices CBS' concept of afforcaing the Loyal 


Opposition" time for the presentation of its views on controversial issues of 


public importance, ‘and (4) effectively eliminates meaningful responses to 


Presidential appearances. 


On the whole, these allegations constitute a rehash of contentions 


193 


BEST COPY A 
from the original & 


=A = | 
previously fully considered and rejected by the Commission in its Opinion, or 
a distortion of the conclusions reached by the Commission. DNC has offered 
no new relevant facts having a bearing upon the Commission's Opinion nor has 
it pointed to any relevant law which has been ignored or misconstrued by the 
Commission. Rather, its sole basis for requesting reconsideration of the 
Commission's Opinion and Order is that it disagrees with it, which manifestly 
does not constitute grounds for secomeeh a! | 

DNC in its instant Petition has indirectly reargued the same contention 
presented to the Commission in its Petition of May 19, 1970, and rejected by 
the Commission on August 12, 19702/ namely, that there isa right of access to 
broadcast facilities by persons over and beyond the Fairness Doctrine right of 
the public to be informed. Repeatedly in its Petition DNC betrays the belief 
that the Fairness Doctrine is a person-or-party-oriented policy much after the 
fashion of the equal time provisions of Section 315, It constantly asserts that, 
when the President speaks, the ''Loyal Opposition'' (DNC) must be given a chance 
to speak (See Pet. pp. 4,5,6, and 17) regardless of the issues raised by the 
President and without regard to the issues, new or old, treated by the DNC 
appearance. | 

Further illumination of DNC's faulty understanding of the Fairness 
Doctrine is found in its Petition when it catalogs a long list of subjects with 
which the President dealt in his appearances, and when, without any consider- 
ation of balance achieved by the network's presentations of other views in similar 
or dissimilar formats or modes, it asserts that this vests a personal right in 
DNC to respond. DNC's erroneous conception is further emphasized by its 
constant juxtaposition of the 24 minutes it received against the television 


appearances by the President during his first eighteen months in office which 


| 
would only be pertinent if the equal time provisions of Section 315 were applicable. 


1/ Indeed, there is a serious question whether the DNC Petition for Reconsideration 
meets the basic requirements of Section 1.106 of the Commission's rules 
covering the filing of petitions for reconsideration by persons 'who have not 
previously been a party to the proceeding or who attempt to bring in new facts 
which were available at the time of the original proceeding. |. 


2/ In re Democratic National Committee, FCC 70-861, rel. Aug. 12, 1970. 
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As stated by the Commission in its Opinion’ rejecting DNC's similar arguments | 
made in its May 19, 1970, Petition which was again reiterated in its decision in 
this proceeding, the DNC claim of a right to access over and beyond the Fairness: 
Doctrine right of the public to be informed runs counter to the statute and Sal 
‘ 


decisions by the Commission and the courts. A wide degree of discretion is 


vested in the licensee in the manner and mode of his achieving balance in 


6 
deciding who shall respond. Thus, a pure personal and individual right of SECCoS 


is completely foreign to the concepts of the Fairness Doctrine. a 
An equally fundamental defect permeating the DNC Petition is its apparent 

failure to recognize the Commission's well-supported factual conclusion that x 
the DNC broadcast of July 7, 1970, was partisan rather than issue-oriented and #% 
that it was this factor which brought the July 7 broadcast within the "political + 
spokesman arena’ of the Fairness Doctrine. In reaching this conclusion, the 
Commission had the full script of the O'Brien broadcast before it and could not 
have reached any other rational conclusion than that the O'Brien broadcast was 


4/ 


“party” rather than issue-oriented as CBS may have originally intended.=' In 
this regard, however, whatever CBS or even DNC may have intended is irrelevan 
The content of the broadcast speaks for itself and if a new issue were raised, 
even unintentionally, the Fairness Doctrine would come into play. DNC's mis- * 
construction of the Commission's Opinion is evident in its erroneous assertion 
that the Commission cited no issue which was raised for the first time in the 
"Loyal Opposition" broadcast of July 7. (Pet. p. 11). The Commission explicitly | 
held that the July 7 broadcast fell in the "political spokesman arena" since it was a 
“person or party" oriented rather than issue-oriented and that, as such, it 
raised a new issue creating new and different fairness obligations. (Op. n. 25, : 
Par. 56). Yy 
DNC's elaborate attempt to demonstrate that imbalance exists in discussio 
of the issues is completely irrelevant. Thus, DNC supports its plea for right 


of access to television in part upon the fact that the President attracts a much 
3/ Id. at 8-9. 


4/ As the Commission noted in its Opinion, n. 25, the DNC broadcast obviously . 
did not come off as CBS intended. 
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larger audience than Mr. O'Brien did on July 7 (according to Nielsen ratings), 
and the results he achieves demonstrate that the President is more persuasive. 
It has never been the function of either the broadcaster or the Comm ission to 


make up for the relative ineffectiveness or unattractiveness of partisan spokes- 


= 5/ 
men on Fairness Doctrine issues.— Indeed, in this very decision, the Commis- 


Sion denies that it is addressing itself to the matter of equalized impact -- 
of the effectiveness of various spokesmen or their presentation. " (Op. , n, 23, 
p. 19). To state DNC's argument another way: The Fairness Doctrine requires 
a licensee to allot time in inverse proportion to a spokesman's attractiveness 
and effectiveness, that is, the most ineffective and unattractive would get the 
most time. Absurd! | 

Conceding the partisan nature of the O'Brien broadcast, DNC now seeks 
to justify the broadcast by attributing a partisan orientation to the President's 
remarks. In support of its allegation that, ''The President has repeatedly taken 
to prime time television to make blatantly partisan attacks. . a" (Pet. p. 8), 
DNC has exhaustively culled the records of the President's remarks during his 
first eighteen months in office and has come up with only three short and transient — 
remarks made by the President during press conferences which they construe 
to be blatantly partisan in nature. The first of these Presidential remarks 
criticized the technique of ''jawboning'' used by the previous administration to 
control price and wage increases as ineffective. (News Conference, Sept. 26, 
1969). The second statement was that the Congressional record in terms of 
appropriations bills was one of the worst in history. (News Conference, Dec. 8, 
1969). Since Congress is made up of both Republicans and Democrats, itis 
ambiguous at best whether this was a partisan attack. The third remark noted 
that the casualties in Vietnam under the previous administration were the 
highest in the whole five-year period and that negotiations for PeaeS under the 


previous administration had not accomplished much. (News Conf. , _ June 19, 1969).- 2) 


5/ Manifestly, the Fairness Doctrine cannot provide for equal audience ratings 
since no one can compel the public to view TV broadcasts in which they have 
no interest. 


&/ We assume that DNC is "putting us on" with their allegation (Pet. p. 9) that a 


Presidential statement made during a news conference (June 19) 1969) that he 
"endorsed'' all Republican nominees for public office constituted a blatantly 


partisan attack, -4 9 § : 
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Presumably DNC has exhaustively sear¢hed the records to come up with 


even these three widely dispersed, ambiguous and transient illustrations of 
alleged partisan broadcast statements made by the President. Assuming, 
arguendo, that these three illustrations were partisan in nature, made as they “9 
were during press conferences, all three together took up no more than one 
minute of air time. If this is all the DNC could uncover concerning partisan 
attacks made by the President in the 37 live nationwide television appearances 
DNC asserts he made in his first eighteen months in office, it is readily appare 
that such appearances could not be characterized as'''person or party' oriented 
rather than issue-oriented” and thus do not resemble the 24-minute blatant 
partisan attack Mr. O'Brien made during the DNC broadcast of July 7, 1970. 
It is also noteworthy that Mr. O'Brien, in the July 7 broadcast, made no attempt 
to reply to the President's statements in the three examples which DNC belatedl ' 
alleges were partisan in nature. 

DNC's allegation that the Commission's Order represents a departure ; 
from Fairness Doctrine principles has been specifically considered and rejected 
by the Commission in its Memorandum Opinion and Order in this proceeding. 
Thus, the Commission stated (Par. 53, p. 23): , 


"53. Again, we believe that no extended discussion is 
needed in view of prior precedents such as the Letter to Nicholas 
Zapple, 23 FCC 2d 707 (1970). We hold, based on such precedents, 
that the fairness doctrine requires that some reasonable period of 
time be afforded by CBS to the RNC or some other appropriate 
Republican Party spokesman selected by CBS." 


As further stated by Chairman Burch in his Separate Statement (p. 5): 


"l, We have not changed, altered or in any way expanded 
the basic precepts of the fairness doctrine. It still relates to 
issues, not to people and requires a licensee to make reasonable 
judgments in good faith as to the presentation of viewpoints on 
controversial issues of public importance." 


The DNC further implies (Pet.n. 1, p. 11) that the Commission's Order 
that CBS supply some time "to RNC or a partisan Republican spokesman" is 
a departure from the past practice of permitting the licensee to select the 
particular appropriate spokesman to be used to meet Fairness Doctrine obli- 
gations. This contention ignores the fact that the O'Brien July 7 broadcast 


fell within the "political spokesman arena" and, therefore, differs from the 
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issue-oriented type of fairness presentation in that it does grant rights to 
specified spokesmen for the other side. See Letter to Nicholas Zapple, supra. 
Moreover, it is clear that the Commission has the power "to conclude that the 
objective of adequate presentation of all sides may be best served by allowing 


Red Lion Broadcasting 


Co., Inc. v. FCC, 395 U.S. 267, 379. | 


those most closely affected to make the response."' 


DNC has made the startling contention that "the Commission has strongly 
| 
suggested that CBS should censor the content of future Loyal Opposition pro- 


grams." 


(Pet. p. 4). In support of this novel proposition, DNC quotes entirely 
out of context the Commission's statement (Par. 55, n. 25) that CBS "would 
not appear to have exercised journalistic supervision to assure fulfillment of 


its purpose."' It is, of course, axiomatic under the Fairness Doctrine that 
where a licensee invites someone to present the other side of the controversial 
issue that he can require that person to stick to the issue at hand. Radio Broad- 
casting for the Christian Crusade, 11 FCC 2d 687 (1968). As the Commission 
here recognized, the licensee does not have to permit a responder to depart 
from such issue and discuss anything he desires since this could only produce 
chaos. The Commission's only point in this regard was that if CBS intended 
the O'Brien broadcast to be issue-oriented, it should have exercised super- 
vision to make sure that this was done. In not exercising such supervision, 
CBS permitted the broadcast to enter into the ''political spokesman arena'' which 
placed new and different obligations upon CBS than might have been the case if 
the broadcast had remained issue-oriented as CBS has stated it intended. Fur- 
thermore, the Commission's Opinion placed no prohibition or restriction upon 
CBS' journalistic right to permit the broadcast of purely partisan political 
spokesman fairness principles. Fairness Doctrine obligations do not constitute 
censorship. Red Lion Broadcasting Co., Inc. v. FCC, supra. 7 

We will treat DNC's two final allegations together since both involve a 
distortion of or misconstruction of the scope of the same Commission con- 


clusions. DNC alleges (1) that the Commission's Order effectively eliminates 


meaningful responses to Presidential appearances and (2) that it prejudices 
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CBS' concept of affording the '' Loyal Opposition" time for the presentation of 
its views on controversial issues of public importance. There is nothing in the 
Commission's Opinion and Order to support either of these contentions. The 
Commission explicitly stated that, ''There is no question but that the Fairness 
Doctrine is applicable to Presidential addresses on controversial issues of 
public importance.'' (Par. 3l, p. 16). Its concluding paragraph went on to state: 


"58. Finally, our holding is limited to the facts of 
this case, and specifically to this one DNC broadcast. Thus, 
we do not accept the RNC argument that the national committees 
'. . .are inappropriate spokesmen to respond to policy issues 
raised by Presidential appearances' (RNC Reply, p. 6). The 
short answer is that this is an area where the licensee has very 
great discretion. Perhaps it would be sounder or better policy 
for CBS always to select spokesmen in each instance. But that 
is not a matter for this agency. Our holding is thus that what- 
ever the appropriateness of the DNC and its Chairman as a 
spokesman, the practical result here was one coming within 
the principles of our recent ruling, Letter to Nicholas Zapple -- 
that CBS' arguments, however superficially sound in theory, 
are defective when viewed against 'the practicalities. ''' (Foot- 
notes deleted). 


Thus, the Commission placed no restriction on the choice of a spokesman, 


including DNC, under appropriate circumstances, or the format. Rather, its 
decision was limited to a holding that where a party national committee is per- 
mitted to make a person-or-party-oriented rather than an issue-oriented 
broadcast that the "political spokesman" fairness precedents are activated and 


require time to be given to political spokesmen of the other side. 


Finally, we turn to DNC's standing to seek reconsideration. Section 
1.106(b) of the Commission's rules confers standing on". . . any party to the 
proceeding or any other person aggrieved or whose interests are adversely 
affected by any action taken by the Commission. . . ."". The Supreme Court 
has recently interpreted similar language as requiring a twofold test: (1) that 


the party claiming standing have an injury in fact, and (2) that such a party 
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must be within that class of persons which the provision was designed to 


protect. Association of Data Processing Service Organizations, Inc. v. Camp, 
397 U.S. 150. In attempting to show how it was aggrieved, DNC urges that 
unless the Commission's Order is reversed, its presentation "will be vitiated 
by a rebuttal from RNC", CBS and other networks will be inhibited from future 
telecasts featuring DNC and, finally, any of DNC's future broadcasts will be 
censored. These allegations, like the rest of DNC's Petition, are based on a 
total miscomprehension of the nature and scope of the Commission's Opinion. 
As demonstrated herein, the Commission has not required DNC to do 
or refrain from doing anything. All that the Commission has done is rule that 
DNC's July 7 broadcast raised a new issue to which the Fairness’ Doctrine is 
applicable and CBS must accordingly afford RNC time to respond, We have 
shown above (p.6 ) the absurdity of DNC's claim that the Commission has 
ordered it to be censored and we have demonstrated that the Commission has 
not prevented CBS from carrying future broadcasts featuring DNC (p. 7). 
Since these allegations are based on a patent misreading of the Commission's 
Opinion, the injury foreseen by DNC could not result and the essential basis 
for standing is absent. The remaining ground alleged, that a rebuttal by RNC 
will aggrieve DNC, is equally spurious. It would be a novel, unwarranted and 
totally unworkable extension of the basis for standing if any person representing 
one side of an issue could oppose any presentation of opposing views. DNC's 
argument, as previously discussed (p. 2) is based on its claim ofa right of 
access over and beyond the Fairness Doctrine right of the public to be informed 
and runs counter ‘to the statute and Commission and court decisions. Since 
DNC's claimed "imbalance" is thus based upon a totally erroneous premise 
and has no legal significance, it cannot serve as the "injury in fact" required 
to confer standing. With no showing that DNC has been injured in fact, itis 
unnecessary to reach the second criteria, whether DNC isa person protected 


by the provision. | 
| 
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CONCLUSION 


On the basis of the foregoing premises and all of the facts of record, 
it is respectfully submitted that the Petition for Reconsideration filed by the 
Democratic National Committee in the above-entitled proceeding should be 
denied. 


Respectfully submitted, 


W. Theodore Pierson 
PIERSON, BALL & DOWD 
1000 Ring Building 
Washington, D. C. 20036 

Attorneys for 


Republican National Committee 


August 25, 1970 
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CERTIFICATE OF SERVICE: 


I hereby certify that Ihave, this 25th day of August, 1970, caused 


copies of the foregoing Opposition of Republican National Committee to 
Petition for Reconsideration to be delivered by hand to: 

David H. Lloyd, Esq. 

Irvin B. Nathan, Esq. 

1229 19th Street, N. W. 

Washington, D. C. 20036 

Attorneys for the Democratic National Committee 

and to be deposited in the United States mail, postage prepaid, addressed to: 


Robert V. Evans, Esq. 

Vice President and General Counsel 
Columbia Broadcasting System, Inc. 
51 West 52nd Street 

New York, New York 10019 


Vernon C. Kohlhaas 
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Before the F 
FEDERAL ‘COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


y 
In re Petition of 
REPUBLICAN NATIGNAL COMMITTEE 


For Relicf Against 


COLUMBIA BROADCASTING SYSTEMS, INC. 
10: The Commission 
’ PETITION FOR FURTHER RELIEF 


-The Republican National Committee (RNC), by its attorneys, hereby 
requests tne Connission +o direct Columbia Broadcasting Systems, Inc. 
(CBS) to comply with the Commission's Order of hugust 14, 1970 in the 
above-entitled proceeding by providing an opportunity during prime tine 
on or before October 10, 1970 for RNC to respond on the CBS Saar and 
television networks to the July 7, 1970 broadcast by Lawrence F. O'Brien 
and to further require CBS to give RNC at least’ 16 days advance notice 
of the exact date and time of such broadcast. In support whercof RNC 


states as follows: 


The Commission's Memorandum Opinion and Order of August 14, 1970 


directed CBS "to extend some time to RNC or a partisan Republican spokesma 
1/ 
to answer matters raised in the DNC broadcast."" The Commission, however, 


nT 


1/ ‘The attached correspondence recognizes that RNC is the appropriate 
. Republican spokesman. . 
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did not specify the exact amount of time or the date when the answering 
broadcast would be aired but left these matters “to the good aoe 


reasonable judguent of cbs." 


On August 17, 1970, after being apprised of the Commiss le s ruling, 
| . 


the Chairman of RNC, the Honorable Rogers B. Morton, sent a telegram to 

CBS secking to sect up the RNC broadcast at the carlicst possible time 
(Attachment 1). Dr. Stanton's response (Attachment 2) states that CBS will 
not provide RNC with time until the Commission's decision is final and 

that CBS will seck reconsideration of the Commission's ruling and 

court review if the Comnission should decline to reverse itself. Although 

Dr. Stanton stated that he trusts that “the Commission and, if necessary, 

the courts will act promptly to secure a final decision on this vital matter" 
CBS has not yet filed its Petition for Reconsideration. By standing on its 
procedural rights, CBS could, of course, wait until 30 days after the Commis- 
sion decision, September 17, 1970, before filing its Petition for Reconsidera- 
tion and, even assuming immediate denial of CBS' Petition for Reconsideration, 
CBS will then have a further 60 days from ‘such denial in which to file a 
Petition for Review in the Court of Appeals. It is thus apparent that by merely 


utilizing statutory filing periods CBS could delay RNC's proadcast until 


after November 16 when the elections will be over. 

CBS may, of coursc, proceed more expeditiously. Nevertheless, since 
the present wording of the Commission's opinion imposes no explicit time 
" yimits on CBS' performance of its Fairness obligations, cos may seek admin- 


istrative and judicial review at its own desired pace without even secking 


a stay of the Commission's Order. We belicve that this case is too 
importent to run the risk of its being mooted through dilatory tactics 


or the delays inherent in any litigation. By designating a specific 


date within which RNC's reply must be broadcast the Commission can assurc 


itself that any review will be sought with utmost expedition and that its 


Order will be observed unless a stay thereof is obtained. 


That delay will negate the Commission's Order is obvious. The Fairness 


time within which a response must be made, but rather relies on a test of 
‘ 4 

reasonableness which takes into account the circumstances of the individual 

case. Here, the text of the O'Brien broadcast and the fund solicitations’ 


following it make it quite evident that the purpose of this program was to | 
create support for Democratic candidates running in the November elections .§ 
Mr. O'Brien's broadcast emphasized the role of the "Democratic Congress" an 
several of the following fund solicitations explicitly asked assistance in 
"reelecting Democratic majorities in Congress this roeuee 
Recognizing the political thrust of the O'Brien broadcast, the Commiss] 
ms 
found that it fell into the political arena and expressly applied a "quasi; 


4/ 


equal opportunities" approach in ordering CBS to provide comparable tine 


—_—— 


2/ Recognizing this, the Commission was not previously requested to spec}, 
date for RNC's reply since such matters are usually negotiated by the 


Copies of the texts of the fund solicitations are attached hereto as 
Attachment 3. yoke : 


Section 31S of the Communications Act of 1934, as amended. 
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‘for a response. It js obvious, and the Commission has so held|in numerous 


| 
other cascs involving political proadcasts, that equal opportunities must 


/ : 
pe afforded to any party entitled thercto prior to the holding of elections, 
/ S 1 


= ° : : ° | . 
not after. The same policy considerations are applicable here even though 


specific candidates are not involved. If RNC is forced to wait to proadcast 


| 
its reply to the DNC July 7 program until after the elections, now scheduled 


| 
for carly November have taken place, the relief ordered for RXC will be 
yitiated and the pudlic's right to hear a meaningful response will be nulli- 
fied. Dr. Stanton's letter to RNC recognizes that the impending elections 


it is abundantly 


make time of the essence (sec Attachment 2)- Unfortunately, 
clear that CBS' decision to exhaust all avenues of review will almost certainly 
preclude the tincly presentation of RXCts response to otbrien's proadcast 
unless the Commission modifies its Order as requested herei- 

“RNC has suggested that CBS be directed to provide time for response no 
later than October 10, 1970. As noted in the attached letters this date was 
chosen to avoid any implication of unfaixness resulting from a broadcast at 


the height-of the election campaign. RNC has also requested that it be given 


the same amount of time to prepare its presentation as was afforded Mr. O'Brien. 


: | 
Dr. Stanton's telegram offering DNC time was sent on, June 22, 1970 to Mr. 
rae 6 


O'Brien who then had until July 7 to prepare his broadcast. In order to 


: 

s/ Personal Attacks; Political Editorials, 8 FCC2d 721, |727 (1967) ; Capitol 
Broadcasting Co., Inc., 8 FCC2d 975, 978 (1967); Golden West Broadcasters» 
§ FCC2d 987, 989 (1967); Springfield Broadcasting Corp+» 10 FCC2d 328, 329 
(1967) . ey 


ee 


This was possibly. not the first contact between CBS and 

and if Mr. O'Brien was aware of the upcoming formal offer of broa 

RNC should be given an additional period to prepare |its response. cBS can 
doubtless provide additional jnformation on this point in its response her 


206. 


afro 


have en equivalent amount of time to prepare its broadcast, then, RNC 


fied by CBS at least 16 days in advance of the broadcast date. 


must be notif 


WHEREFORE, the premises considered, the Commission is respectfully, 


force 


with broadcast time on or be 


requested to direct CBS to provide RNC 
1970 and to give RNC at least 16 days advance notice of the 


ill provide such proadcast time. 


Respectfully ee) 
Whale Ze —~ 


. Theodore Pierson 

BD ow Ball §& Dowd 

1000 Ring Building 

Washington, D. Cc. 
Attorneys for 

Republican 


October 10, 


exact date on which CBS w 


20036 


National Conmittec 


August 28, 1970 
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CERTIFICATE OF SERVICE 


I hereby certify that I have, this 28th day of August, 1970, caused 


copies of the foregoing Petition for Further Relicf to be delivered by hand 


to: 


David H. Lloyd, Esq. 
Irvin B. Nathan, Esq. 
1229 19th Strect, N. W. 
Washington, D.C. 20056 
Attorneys for the Democratic National Committce 


J. Roger Wollenberg, Esq. 
Wilmer, Cutler & Pickering 
900 17th Street, N. W. 
Washington, D. C. 20006 
Attorneys for the Columbia Broadcasting Systens, Inc. 


and to be deposited in the United States mail, postage prepaid, addressed to: - 
Robert V. Evans, Esq. | 
Vice President & General Counsel 
Columbia Broadcasting Systems, Inc. 
$1 West 52nd Street 
New York, New York 10019 
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Cotumnter Broadcasting System, Inc. Attachment, 2 


$1 West $? Street 
New York, Neve York, 1001S 
(212) 265 4321 


Frank Stanton, President 


Pear Chairman Morton: 


This is in response to your tclegram of August 17 in which you seek 
assurance that we va comply with the fugast 14 FCC ruling ‘by af- 
fording the Rerublican Rational Comme ceG time to balance Damocratic 
National Comittee Chairmen O'Brien's July 7 appearance on the CBS 
Television and Radio Networks in the initial broadcast of our con= 
templated Loysl Opposition series. 
We will of course comply with any final decisicn of the Commission 
on this matter. However, we will ask the Commissicn to reconsider 
its ruling. We do so because we believe that the Commission hes 
Ee to correctly apply its Fairness Doctrine in this situation. 


= 2 result, the first broadcast in the Loyai Onsosition sexies, 
nstead of being found by the Commis stn to satisfy its own ruling 
that Presidential eppeerances ought to be balanced by contrasting 
views, was found instead not only not to achieve such balance, but 
tions which require offering time to you. 


to open up new obliga 


We are not asking for reconsideration of this ruling becausé of any 
partisan predilection. Rather, we do so because our Loyal Gz pesi- 
tion policy was designed to benefit both parties end, indeed, the 
American political system x providing one appropriate format -- 
but not by any means the only format -- for the redress of in. al- 
ance arisinzy from Presidential appearances. The need for sucn 
redress was ES by the Commission itseif wh hen it stsate2 
that CBS in initiating the Loyal Opposition concept "was thu 
resvonding in gecd faith to the need for a greater effert" with 
respect to redressing imbalance caused by fresuent PRCSACEDES an- 
pearances, and that CBS "is to be commended for its conce 


sf necessary, the courts will act 
seeure a Tl isi n this vital matter, for we 


promptly to secure @ x 
agree with you thet it te if any reply were ultin- 
; of the campaign 


ately required to be br 
cu inue with our policy of present- 


period. In the mene 


co) 


+ 
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33 


D> bee ey 
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ing eppx en in news and public affairs 
broadces 
With all good wishe 


Sincerely, 


/s/ Frank Stanton 

The Honoreble Rogers Morton 
Chairmen 

Republican National Committee 
1625 Bye Street, N. W. 
Washington, D. C. 20006 


August 20, 1970 
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A political announcement. 


we 


Mon still photo of White 


and zoom slowly into . 


a@issolve with photo of 


a oe ems ore one re 


AUDIO * 


Attachment 3 : 
: | 


ANNCR: (OVER) The man who lives in the 


White House doesn't haye to worry about 


rising mortgage rates. : 
| 
lie doesn't have to borrow money at 13% 
oe 2 } 
interest. . t 


He ‘only has to worry about unemploynient 


every four years. 


_ But the rest of us know that HEE SSAC 


rates are ‘URy interest rates are wr 


unemployment is up, prices are up. 
The only Mune that' s down is the 
t 
Dae t 
t 


stock market. 


What's happened Kom our economy is what . 


: happens wnen a nation | has a profound 
“ack of confidence in|the President. 
_ Unfortunately, we'll have to wait until 


- 1972 to retire Richard Nixon. But we 


oo keep him in check until then by 
“re-e electing Democratic majorities in 
Congress this year. And by building a 


strong Democratic Party. 


eves eon JN 


Vv -~ 60 seconds 
tCookie Jur" 


OPEN ON MCU COOKIE JAR, 


BANDS ENTER FRAME, REMOVE TOP 
FROM JAR, AND SPELI. COINS AND 
CRUMPLED DOLLAR BILLS OF TABLE. 


HANDS BEGIN TO TAPE CUARTERS AND 
DIMES TO PIECE OF PAPER, 


HANDS PuT PAPER AND LOOSE DOLLARS 
IN ENVELOPE. 7 


HANDS ADDRESS ENVELOPES. 
DEMOCRATS '70 


- 


HANDS DISAPPEAR FROM SCREEN 
AND WE HOLD ON ENVELOPE: 


sien RE-ENTER FRAME AND PLACE 
Sone ON ENVELOPE, THEN BANG IT 
MaUCK WITH FIST. ae 


AO) TITLE ABOVE ENVELOPES: "YOU 
LUT HAVE TO WAIT UNTIL 1972 
20 VOZE AGKINST RICHARD NIXON," 


AS RECORDED 


ANNCR: You don't have to wait until if 


1972 to vote against Richard Nixon. a 


(SFX: CLANK OF COINS HITTING 


_ THEN WOBBLING UNTIL THERE IS SILENCE) , 


You can vote against Nixon now. Todayn] 
By sending dollars to the Democratic 
Party. 
MAN: (MILD AKXGER) Prices keep goint 

up and up and up. 

ANNCR: Your contribution will make the 
Democratic Party a stronger opposition 
to the Nixon Raministration. 


MAN: He's letting Agnew run wild. 


“ ANNCR: And it can help presserve the 
oe - “ 


Democratic majorities in the House and 

Senate to keep a tight rein on Mr. Nix6i 
MAN: Said he had a secret plan to end | 
the war. Hrrmph! (SFX: SCRATCH OF PE 


ANNCR: One thing is perfectly clear.* 


" We can be saved fron Richard Nixon 


tomorrow. 


If you vote against him with your dollaq 


today. ° ’ 
MAN: Just gotta do something. 
(SEX: SLAM OF FIST) Now! 


ANNCR: Paid for by the Democratic Natid 


94 fomittee- 
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© (HOLrie- Jit. 


wuc- 
yy ~- 30 seconds 
‘Cookie Jar" 


A 4 = om 
HANDS ENTER FRAEE x SOF 
“FROM JAR, THON SiTLL COLNS AED 

y CRUMPLED DOLLAR BILLS ON TO TABLE. 


iY HANDS BEGIN TO TAPE DIMES AND 
wQUARTERS TO PIECE OF PAPER. 


Fa HANDS PUT PAPER ND LOOSE BILLS 


4 IN ENVELOPE. 


“DISS TO HANDS JUST FINISHING TO 
ADD ZIP CODE TO ADDRESS ON ENVELOPE. 
HANDS THEN LEAVE FRAME. 


HANDS RETURN AND PUT STAMP ON. 


FIST SL2MS Sit MP STUCK, 

- ADD TITLE ABOVE ENVELOPS: "yOu 
h DON'T HERVE TO WATT UNTIL 1972 
r- TO VOTE AGAINST RICHARD NIXON." 


ANNCR: 


RECORDED | 


ARNCR: 


1972 to vote again 


You dontt have to wait until 


st Richard Nixon. 
cons HITTING TABLE, 
THEN WOBBLING UNTIL THERE'S SEOENS2Y 


(SFX: CLARK OF 


MAN: We can't wait.| Prices keep 


goin' up. Hets letting Agnew run 


wild. 


We just gotta help out the 


Democrats! 
| 
AXNCR: We can be saved from Richard 


Nixon tomorrow. If, you vote SESS 


him with your dollars t SSEDie 


; MAN: Just gotta do something. 


(SEX: SLAM OF FIST) Now! 


Paid for by the Democratic 


~ National. Committee. 


' 
‘ 5 . 
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Super: A political announcement. 


Open on still photo of White House 


and .z200m slowly into a cross 
aissolve with a photo of Nixon. 


Cut to super: "you don't have 
to wait until 1972 to vore 
against Richard Nixon.“ 


Super: Democrats '70 
“Box 3456 


Washington. D.C. 20010 


Super: Paid for by the 
Democratic National 


Committee. 


DENVER ALTERNATE SUPER: 
SUPPORT CAPITOL 70 


. An@ he only 


* But 


“eonfidgence in its President. 


AUDIO 
anner: (over) The man who lives 
here doesn't have tO Worry about 


mortgage rates. 
Ox borrowing money at 13%, 


worries about 


unemployment every four years. 


the rest.of us know that the A 
economy is out of hand. That's what 
happens when a: nation loses 

3 You 
don't have to wait until 1972 to 


vote against Richard Nixon. Vote 


“against him with your dollars today 


« 


Send your contribution to "Democrat 


e 


170 Box 3456, Washington, D.C.’ 


4 


‘Nwatione§ 


Paid for by the Democratic 


"Committee. ”. 


PAID FOR BY THE DEMOCRATIC NATIONAL COMMITTEE 
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eee nN political announcement. aAnncr: (ovex) The man who lives 


, . . 

Ss on still photo of White House hexc doesn't have to WOxry about 
ad zoon slowly into 4 cross 
hesSOLVe with 4 photo of Nixon. mortgage rates. 


ox poxrowing money at 13%. 

and he only worries about 

unemployment every four years- 
Bae | : 


: 


tyou don t have But the rest of us ings that the 


< wait 
against Ri ix economy js out of hand. qhat's waat 


happens when 4 nation 10ses 

confidence in its president. You 
aon't have to wait until 1972 to 
vote against: Richard “Nixon. vote 


against him with your a@ollars todey- 


pemocrats <a0e i : Send your contcibution to. 


Box 345 
washington. D+C: 20010 170 Box 3456, Wa ashington: 


: super: paid for by the ar for by the penooratic National 
De emocratic National SORT eather 
“Committee - Committee. 


= SUPER: 


L 70 
EMOCR “TIC NATIONAL CON SE Ee 


VAILABLE 


ound volume 


vIDEO 


AUDIO 


yxon with your 


vote against Richard N 


dollars today - 


pemocrats ‘70 send your contribution to “Democrats” 


Box 3456 ; 
Washington, p.c. 20010 '70, Box 3456, Cec Dyan ie "| 
vg 


———— 


Sere zrenara Nexon 2 


paid for by the pemocratic paia for by the Democratic National J 


National Committec. . : i 
: : Committee. 


(aLTeRNATE FOR DENVER) 
(VIDEO ONLY) 


SUPER: 


SUPPORT C CAPITOL 70 
PAID FOR BY THE 


DEMOCRATIC NATIONAL 


COMMITTEE 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In re Petition of 


) 
2) 
REPUBLICAN NATIONAL COMMITTEE ) 
for Relief Against ) 

) 

) 


COLUMBIA BROADCASTING SYSTEM, INC. 
To: The Commission 


COLUMBIA BROADCASTING SYSTEM, INC. 
-* PETITION FOR RECONSIDERATION 


Columbia Broadcasting System, Inc. (CBS) hereby 


petitions the Commission for reconsideration of that portion 


of its Memorandum Opinion and Order released August 18, 1970 
(FCC 70-881) that declares that CBS has a duty to affora "some 
reasonable period of time" to the Republican National Commitee 
(RNC) "or some other appropriate Republican Party spokesman" to 
respond to a July 7, 1970 broadcast on the CBS network entitled 
“Loyal Opposition" - "The Democrats Respond: part one."~/ 

The July 7 broadcast was presented by cBs to provide 
_an opportunity for direct response to the meni use of 
‘broadcast media to present the views on national issues of 
President Nixon, the leading spokesman for the Republican 


——— 


*/ The ruling that is the subject of this petition for recon- 
sideration is contained in Part E of the Commission's August 
18 Memorandum Opinion and Order, ¥ 52-59. 


VAILABLE 
ound volume 


Administration. While the Commission commended CBS "for its 
concern" in this regard and reaffirmed the general principles 
of licensee discretion under the fairness doctrine, it never- 
theless found that the July 7 broadcast gave rise to a new 
reply-to-reply right by a Republican spokesman. 

The precise basis for the Commission's holding is not 
entirely clear. The opinion appears to be based, at least in 
part, on a number of factors: (a) the fact that the July 7 
broadcast was not limited to the issue of the Indochina War, 
but discussed a number of controversial issues of public 
importance; (b) the view that the July 7 broadcast cannot be 
characterized’ as a response to the President on the issues 


discussed, but is properly deemed to be a "party-oriented" 


program promoting the Democratic Party; and (c) the belief that 


CBS failed to exercise "journalistic supervision" to ensure thaty 
the July 7 broadcast would fulfill the purpose for which it was 
designed, with the result that the broadcast must be regarded " 
as involving a presentation of the Democratic Party, rather thar 
_a CBS exercise of the responsibility to provide balanced, infor~ 
mative coverage of important issues. ; 
We show below that, however it may be construed, this 
holding cannot be justified under the Commission's traditional 
fairness doctrine as a means of ensuring a reasonable opportuni 
for the discussion of conflicting views on public issues; indced 


>| 
it is inconsistent with a prior Commission ruling squarely in 


219 
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point. There has been no demons tration that CES failed to act 
well within the wide zone of discretion of licensees in provid- 
ing balanced coverage of controversial issucs. Zo ‘the 
contrary, CES has met every obligation heretofere heid to be 
embraced within the fairness doctrine. We show further that 
the new doctrine created by the Commission's decision raises 
serious obstacles to the achievement of fairness on a 
continuing basis. We earnestly request the Comesion to 
reconsider whether this new departure is ete desirable 
or legally justifiable. 

The critical issue is whether the July 7 broadcast 
gave rise to any specific obligations under the fairness 
doctrine. Against a background of the extensive use of 
television by the President (about twice as extensive ans 

| 
prime time as that of any of his predecessors) in stating 


the position of his Administration on public issues, the 
Commission has ruled that a single 25-minute broadcast by a 
spokesman for the party out of power created an imbalance 
requiring that reply time be given to the Presi sdeht' s party 
under the fairness doctrine. We submit that the aly 7 
broadcast did not give rise to any such obligations. 

The Commission's August 18 order was based on a 


complaint containing only the barest assertions as to 


re 


x/ see CBS response to the RNC petition in this case, p. 8, 
second footnote. 
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violation of the fairness doctrine. Indeed, the RNC did not 
charge that the substantive issues actually discussed by 

Mr. O'Brien in the July 7 broadcast -- the Indochina War, 
economic policy, dissent, crime, civil rights and the en- 
vironment -- are ones as to which CBS has PO to satisfy 

its obligations under the fairness doctrine. The Commission | 
had no record on this question before it. And on a full 
record, no such. charge could be sustained. In Exhibit 1 
attached hereto, we have documented, in part, the extensive 
presentation by CBS during the past several months of the 


views of President Nixon. and other Republican spokesmen on 


——_—_—— ——_— ——————————— 


*/ It is well-settled that a complaint charging violation 
of the fairness doctrine must set forth specific 
information as to the basis for the claim that only one 
side of an issue or issues has been presented. 
Applicability of the Fairness Doctrine in the Handlinag 
Of Controversial issues Of Public Importance, 29 Fed. 
Reg. 10415, 10416 (1964); Business Executives Move 
for Vietnam Peace, FCC 70-860, p. 2 (released August 12, 
1970). the RNC did not make this threshold proffer 
with respect to any of the substantive issues discussed 
in the July 7 broadcast. 

We discuss this matter in view of the Commission's 
emphasis on the fact that the July 7 broaccast was not 
limited to comment on the issue of the Indochina War, 
but covered a number of additional issues, and in view 
of its characterization of the RNC complaint as charging 
that the broadcast "covered issues upon which the 
President had not expressed any viewpoint.” Memorandum 
Opinion and Order, { 52. 
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all the issues discussed in the July 7 broadcast. | This 
CBS News Exhibit consists of quotations from and summaries 
of remarks by the President in broadcast speeches and press 
conferences, remarks by other Republican spokesmen in 
appearances on the CBS news interview series, "pace the 
Nation,” and remarks by the President and other naministxra- 
tion spokesmen presented on CBS news documentaries nnd aes 
specials and on "The CBS Evening’ News with Walter A eee 
As Exhibit 1 illustrates, on July 7 Mr. O'Brien was|not 
speaking in a vacuum; he’ discussed issues as to which the 
Administration's position has clearly been expressed on 
CBS broadcasts to the American people. 

The RNC petition went beyond the issues explicitly 
discussed by Mr. O'Brien, however. It alleged that the 


July 7 broadcast presented the Democrats’ side of the issue 


of "which party should govern," the other side of which had 


nS 


*/ §Exhibit 1 summarizes remarks by the President and other 

—  aaministration spokesmen on all the major issues discussed 
by Mr. O'Brien except the Indochina War. As to that issue, 
the Commission itself, in Part C of its August 18 Memorandum 
Opinion and Order, has recognized chat CBS and@ the other net- 
works have extensively presented the Administration's 
position. CBS documented its own efforts in ah Exhibit to 
its July 22, 1970 response to the Democratic National 
Committee Request for Declaratory Ruling Concerning Access 
to Time on Broadcast Stations. 


Included in the CBS News Exhibit are summaries of remarks in 
Presidential speeches and press conferences broadcast from 
November 1969 to the present; summaries of remarks by 
Administration spokesmen on other CBS News tclevision broad- 
casts such as "Face the Nation," Gocumentarics and specials 
from January 1, 1970 to the present; and summaries of remarks 
broadcast on one of CBS News hard news broadcasts, "The CBS 
Evening News with Walter Cronkite," for the wonth before the 
O'Brien broadcast. 222 
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Ga 


not previously been presented on CBS. While not specifically 
adopting the RNC terminology, the Commission's opinion is 
apparently based on similar reasoning. The Commission 
concludes that CBS turned over time to the Democratic 
National Committee which was used by it to present partisan 
advocacy for the Democratic Party. In the language of 
Chairman Burch's concurring statement (p. 6), the July 7 
broadcast was "'person or party' oriented rather than issue- 
oriented.” This being the case, the Commission holds, it is 
necessary for CBS, SESce the "political spokesmen” doctrine 
of the Zapple ruling, to provide a comparable Coportantey 
to the RNC or some other spokesman for the Republican Party. 
Both the RNC analysis and the Commission holding, 
we submit, are based on a misconception as to the content 
and nature of the July PRerosdcast A review of the tran- 
script of the broadcast makes clear that Mr. O'Brien 
addressed himself to specific issues of national importance 


kKkKX 
which the President had previously discussed. That 


= // Letter to Nicholas Zapple, 23 F.C.C.2da 707 (1970). 


A transcript of the broadcast was attached to the 
RNC petition as Appendix A. 


In ruling on the RNC petition, the Commissiac:: focused 
on the President's five prime time broadcasts on the 
Indochina War and assumed that the sole intent of CBS 
in planning the July 7 broadcast was to present views 
in opposition to the President's position on the war. 
Memorandum Opinion and Order, 4 55. CBS' intention 


(footnote cont. next page) 
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Mr. O'Brien was presenting his party's views on those issucs 
and that this was done in a vigorous fashion should not give 


rise to any special right of further reply. | 


The RNC petition failed to point to any content 
of the July 7 broadcast supporting the contention that it 
was basically party-oriented rather than seenemortencede nor 
does the Commission's opinion analyze the content of the 
broadcast. The RNC proceeded on‘the apparent assumption 
that, no matter what was actually discussed by Mr. O'Brien, 
his status as party chairman transformed the broadcast from 
one presenting substantive issues into one that was peculiarly 
partisan. While the Commission explicitly rejected the RNC 
argument that national committees "are inappropriate spokes- 
men to xespond to policy issues raised by presidential 
appearances," its holding, as we have noted, rests upon 
the recent Zapple ruling, which deals with fair treatment as 


between opposing "political spokesmen." 


——__ ——————— —— 


(footnote cont.) | ~ 


was not so limited, and there was no reason under the 
fairness doctrine for the broadcast so to be limited. 

The presentation of the July 7 broadcast was not 

triggered solely by the President's broadcasts on the 
Indochina War, but by the total impact of all his broad- 
cast appearances, including press conferences as well as 
speeches, many of them in prime time. Neither the June 22 
telegram from CBS President Frank Stanton to Mr. Lawrence 
O'Brien nor Dr. Stanton's letter of the same date to 
Senator Mansfield, both of which were attached as Exhibit 2 
to the RNC petiticn, contains any reference to the specific 
issue of the Indochina War in describing the purpose and 
scope of the July 7 broadcast. 


Memorandum Opinion and Order, 4 58. 
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The Zapple ruling is inapposite here. That ruling 


was addressed to political campaign situations in which time 
is afforded to a spokesman for a candidate for the purpose of 
urging that candidate's election or of criticizing his 
opponent (or his opponent's position on campaign issues). 
Letter to Nicholas Zapple, 23 F.C.C.2d 707, 708-09 (1970). 

In such a situation, it was there held, time must be made 
available on a comparable basis ‘to representatives of the 
candidate's opponent. 

The question in the Zapple case was thus one of 
discrimination between spokesmen for candidates desiring to 
obtain broadcast time, and the ruling in effect was that where 
time had been sold to one side, the licensee could not refuse 
to sell time to the other. Here, the July 7 broadcast poeateeal 
not from a request by one party for broadcast time, but from 
an affirmative decision by CBS, pursuant to its own judgment 
as to its responsibilities as a licensee, to redress the im- 
balance created by prior broadcasts of the President on 
national issues by seeking out and broadcasting the views of 
a spokesman for the political opposition to the President. 
This was consistent with CBS' long standing policy to supple- 
ment its regular news broadcasts, documentaries, news inter- 
views and special news broadcasts -- its primary method for 


the presentation of various sides of controversial issues of 
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public importance -- with a substantial degree of direct 
* i 

exposure for partisans on contxoversial issues. | 

When it is thus extended, the Zapple ruling cannot 


be limited to the special facts of this case. Elected 


officials, including the President, are normally identified 


with a political party and they cannot speak out publicly on 


issues without implicitly speaking for their party and for 


the proposition that it is their: party that should govern. 
It must be borne in mind that the Presidency is a several- 
faceted institution. The President is the head of| state and 
head of government. As leader of all the american people, he 
is in one sense above party and politics, and this is reflecteci 
in the general tenor of his public remarks. Moreover, the 
need to obtain significant support from members of the op- 
position in Congress (whether or not the opposition party is 
in control of either House) militates against blatant partisan- 
ship on the part of the President. | 

But the President is also the unquestioned leader 
and spokesman of his party. In fact, the extensive appearance: 
of President Nixon on CBS to discuss public Ascues have 
constituted a strong endorsement of Republican government. He 


EE 


*/ CBS' policy relating to the presentation of controversial 
issues is fully set forth at pages 3-10 of its response tc 
the Democratic National Committee Request for! Declaratory 


Ruling Concerning Access to Time on Broadcast Stations. 
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has made many ‘remarks that directly reflect his role as 


party leader -- extolling the virtues of the Republican 


Administration and commenting unfavorably on the positions 
ox actions of the previous Democratic Administration and 
the current Democratic-controlled Congress. 

Thus, for example, even while stating in this 
year's State of the Union address that he was breaking with 
the "tradition" of using that address "to lay the basis fox 
the political. issues which might be decisive in the fall, 
President Nixon made a number of remarks contrasting the 
performence and plans of. his Administration with those of his 
Democratic predecessors. He placed "the primary blame” for 
rising prices on the Federal Government's deficit spending 
"in the decade of the Soe Se contrasting this with his own 
budget practices and plans. And he contrasted his plans 
to win the war against crime with his predecessor's "over- 
blown rhetoric" on "wars": 

"We have heard a great deal of overblown 
rhetoric during the sixties in which the word 

"war' has perhaps too often been used -- the 

wari on poverty, the war on misery, the war on 

disease, the war on hunger. But if there is one 

area where the word 'war' is appropriate it is 


in the fight against crime. We must declare and 
win the war against the criminal elements which 


*/ 6 Weekly Compilation of Presidential Documents SEES 
after "WCPD") 58 (1970). 


**/ 6 WCPD 61 (1970). 


= nis 


increasingly threaten our cities, our hones, 

and our lives."*/ 
In the same connection, he noted that Congress ees 
by the Democrats) had failed to pass any of his thirteen 
recommended bills to deal with the crime problem. 

In his June 17, 1970 speech on economi.c policy, 
President Nixon again emphasized the point that his Ad- 
ministration was seeking to reverse the pattern of deficit 
spending and “runaway inflation" that prevailed ander his 
Democratic predecessors. See p. 4 of the CBS response to the 
RNC petition in this proceeding. He also stressed his own 
initiatives in introducing domestic legislation to\ dea with 
economic problems, noted Congress' inaction, and announced 
at several points: "It is time for the Congress to act. nt/ 

This same general theme -- contrasting Presidential 
responsibility with the actions of the Democratic-controlled 
Congress -- pervaded the President's broadcast nestage vetoing 
the HEW appropriations bill on January 26, 1970.—~ aee/ 

The President's broadcast press conferences have 
contained remarks of a similar nature. Thus, for example, in 


his press conference of June 19, 1969, he stated, in response 


to a question about former Defense Secretary Clifford's 


Vietnam troop withdrawal proposal, that -- 
*/ 6 WCPD 62 (1970). 
**/ = =6 WCPD 779 (1970). 


***/ 6 WCPD 76 (1970). 


— 


“in the year . . . in which he was Secretary of 
Defense, our casualties were the highest of the 
whole 5-year period and, as far as negotiations 
were concerned, all that had been accomplished 
« « « was that we had agreed on the shape of 
the table."*/ 


In his September 26, 1969 press conference, the President 
characterized his Democratic predecessor's use of "jawboning" 
to avert inflationary price increases as follows: 


"[T]he previous administration tried, through 
jawboning, as it is called, to put the blame 

on business for price increases; the blame on 
labor for wage increases . .. . It [jawboning] 
is hypocritical, it is dishonest, but most 
important, it is ineffective, because, since 
1966 . . . despite all the calling of the people 
to the White House, telling them to hold prices 
down, hold wages down, prices continued to 
escalate."**/ 


At his December 8, 1969 press conference, the President 


responded as follows to a question about criticism of the 


Administration by House Democratic, Leader Carl Albert: 


"XZ think he knows as all of you know, that for 
6 months we have had a major crime control 
package before the Congress with no action. 
For months we have had other programs in a 
number of fields there without action. 


This: Congress has the worst record in terms of 


appropriations bills of any Congress in 
history."***/ 


*/ 5 WCPD 879 (1969). 
**/ 5 WCPD 1330 (1969). 
#**/ 5 WCPD 1724-25 (1969). 
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During "A Conversation with the President on Foreign Policy,” 


broadcast by CBS on July 1, 1970, the President was asked 

to comment on a statement by George Ball, Under sceretary of 
State during the Johnson Administration, that “the Russians 
were bold enough to move into the Middle East because we were 
bogged down in Indochina." The President replied: 


“As a matter of fact, Mr. Smith, Mr. Ball 
should know something .about that because he 
was there when we got bogged down in Indo- 
china as you recall, as Under Secretary of 
State. I did not hear his comments at that 
time indicating that that was the problem."*/ 


At the President's press conference on July 30, 1970, he . 
spoke of the need to curb Government spending: ) 


"[I]t is necessary for the President to repre- 
sent all the people and to stand up against 
those very well intentioned Congressmen and 
Senators who vote for this appropriation, or 
that one, appropriations and spending that 
would benefit some of the people but that would 


cost all of the people in higher taxes and 
higher prices. ; 


ee : 

*/ 6 WCPD 869 (1970). The Vice President has expressed even 

a stronger views on the previous Administration's Vietnam 
policy. Ina November 13, 1969 speech broadcast by CBS, 
Vice President Agnew had the following to say about 
President Johnson's representative at the Vietnam peace 
talks: 


"A word about Mr. Harriman. For ten months he 

was America's chief negotiator at the Paris Peace 

Talks -- a period in which the United States 

swapped some of the greatest military concessions 

in the history of warfare for an enemy agreement 

on the shape of a bargaining table. Like Coleridge's 

Ancient Mariner, Mr. Harriman seems to be under 

some heavy compulsion to justify his failures to 

anyone who will listen." 
| 
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". . . If the Congress does not cooperate 

in holding down spending, it will be necessary 

to look hard about where we are going to find 

the money and that means more taxes."*/ 

The indirect partisan impact of President Nixon's 
appearances has also been significant. His statements, like 
those of any President, are designed not only to inform the 
nation about current developments and to present the President' 
views on these problems; they also seek to reassure the public 
that the reins of government are wisely entrusted to 
Republican hands. . 

Thus, to whatever extent it might be inferred by 
viewers that Mr. O'Brien's statements were addressed to the 
issue of "which party should govern," the same inference 
would necessarily have to be drawn from the President's state- 
ments in his own appearances. In short, the Republican side 
of the issue on which the RNC petition focuses has been 
fully presented. 


The Commission appears to suggest that the problem 


“ereated by the July 7 broadcast would not have arisen if 


CBS had exercised "journalistic supervision" of the broadcast. | 


Presumably, the Commission's thought is that if CBS had seen 


*/ 6 WCPD 1002-03 (1970). 


**/ Memorandum Opinion and Order, ¥ 55, note 25. 


| 
fit to exercise control to ensure that the O'Brien presenta- 
tion was "“issue-oriented," the program would hare been a 

| 


"CBS program" rather than a "Democratic Party program,” and 
the Zapple ruling would not apply. But no such "supervision" 


to eliminate partisan overtones is exercised over broadcast 


speeches of the President; and, as we have noted, those 


speeches often reflect the President's role as leader of his 
* i 


Party. Just what is the naturé of this supervision that is 
necessary if partisan spokesmen are to be presented? Just 
how would the standards be stated that would ensure that 

the spokesmen stick to "pure" issues and avoid explicit or 
implicit endorsement of the virtues of Democratic Party rule? 
And what supervision of the Republican reply to the July 7 
broadcast contemplated in the Commission's order is ap- 
propriate and permissible to prevent that reply from giving 


rise to a further requirement of presenting a Democratic 


reply to that reply? 


The incongruity of this suggested "journalistic 


supervision" is further demonstrated by the Commission's 
| 

*/ The Comniission has held that the telecast of Presidential 
press conferences during a Presidential campaign is not 
exempt from the “equal opportunitics" requirement of 
Section 315. CBS, Inc., 40 F.C.C. 395, 3 Pike & Fischer, 
R.R.2a 623 (1964). A major basis of this holding was the 
Commission's finding that "not only the scheduling, but in 
significant part, the content and format of the press 
conference is not under the control of the nctwork. Thus, 
the candidate determines what portion of the conference is 
to be @evoted to announcements and when the conference is tu 
be thrown open to questions." 3 Pike & Fischer, R.R.2d at 
626. Such a finding applics even more clearly to 
Presidential reports to the people or to other speeches 
or statements by the President. 
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holding, in Part C of its August 18 Memorandum Opinion and 
Order, that an "uninterrupted opportunity” must be provided 
for a response by an appropriate Spokesman for the opposition 
to the President on the Indochina War. Significantly, 
no suggestion of "journalistic supervision" has been made by 
the Commission in that context. 

If the RNC ruling is reaffirmed, it is difficult 
to see why it would not apply to any response to Presidential 
broadcasts by any political figure, regardless of the issues 
discussed. The Commission's opinion implies that if 
Mr. O'Brien had discussed only the Indochina War, no 
Republican right of response would have been created. But if 
Mr. O'Brien was functioning basically as a "party spokesman" 
in the July 7 broadcast, as the Commission's opinion implies, 
he would have been as much a partisan figure had he limited 
himself to the Indochina War. And would it have made any 
difference had the precise multi-issue presentation in the 
July 7 broadcast been made instead by Senator Mansfield, 
former Vice President Humphrey, Speaker McCormack or some 
other public: figure identifiable as a prominent Democrat? 
Surely if one of these leaders had been the spokesman, the 
same partisan political inferences as to the desirability of 
government by the Democrats rather than the Republicans could , 


have been drawn with as much validity. 5 


*/ Memorandum Opinion and Order, q¥ 41. 
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A concrete example on which the Commi:ssijon has 
expressly ruled will illustrate our point. It has been 
CBS' practice in the past to allot time to menbers of the 
opposition party in Congress to respond to the President's 


State of the Union message. This has heen done during both 
| 
| 
A transcript of one such CBS broadcast iis attached 


Democratic and Republican administrations. 


as Exhibit 2: the response by Républican Congressional 
leaders to President Johnson's 1968 State of the Union 
address. We suggest that in terms of its "partisan" 
nature -- the broadcast of explicitly partisan remarks and 
the implicit focus, while discussing specific issues, on the 
theme that the party out of power can better solve this 
nation's problems than can the President and his party == 
this responsive broadcast by Republican Conqressicna® leaders 
cannot be distinguished from the July 7 O'Brien broadcast. 

A few excerpts from this 1968 response, as printed 
*/ 


in the Congressional Record, dramatically illustrate this 


point. Consider these remarks by Representative Gerald Ford, 


the Republican leader in the House: 


"People all across this nation are deeply 
disturbed, concerned about what's going on, 
right here at home. I've listened to them —- 
we all have ~- and every day I'm moved by the 
simple eloquence of their lctters -- SAGES 
unashamed love for America. 


*/ 114 Cong. Rec. 882 (1968). 
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"Doesn't the President listen to any 
of these people? 


They've seen raging violence, bloodshed, 
destruction and death right on their own door- 
steps -- their homes and stores ablaze and 
looted -- tanks and paratroopers ~- not on 
faraway battlefields but rolling through once 
quiet neighborhoods and blasting snipers from 
roofs and office windows. 


And the President could only tell us he 
detects 'a questioning' and 'A certain rest- 
lessness' among his countrymen. 


We can speak far plainer than that! 


Riots, murder and robbery -- is that just 
"restlessness?! 


Deepening disbelief in our nation's poli- 
cies, doubts about our most sacred institutions 
and traditions, concern over the credibility of 
our government's word -- the worth of our 
government's dollar -- do you call that 
"questioning? ' 


The President's only explanation was, 'When 
a great ship cuts through the sea, the waters 
are always stirred and troubled.' 


Apparently the President has been standing 
on the stern -- looking backward at the broiling 
‘wake -- wondering which of his officers to dump 
overboard next! 


: The Ship of State is wallowing in a storm- 
tossed sea, drifting toward the rocks of domestic 
Gisaster, beaten by the waves of worldwide fiscal 
erisis that threaten shipwreck. 


The Captain should return to the bridge. 

We need a Captain who will seize the helm -- 
call up full power -- break out new charts -- hold 
our course steadfast and bring us through the 
storm. 2 


We need a Captain who inspires his crew to 
heroic endeavor. 
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We need a Captain with courage to clear 
the deck -- jettison the deadweight -- a 
Captain who learned his seamanship beyond the 
Potomac and the Pedernales." ‘(Emphasis | in 
original.) 


Representative Poff, speaking on the crime issue, stated that: 


"Murder is epidemic. Rape is common- 
place -- Burglary happens so often it is no 
longer news. Pornography, filth and cope are 
peddled on nearly every street corner. / Crime 
has grown six times as fast as the population. 


Despite the urgertwarnings of F.B.r. 
Director Hoover and law enforcement officers 
everywhere, the Johnson Administration has 
failed to take effective action. The Attorney 
General has banned the use of modern investi- 
gative techniques. The soaring increase in 
crime has been called just ‘a little bit' of 
an increase." 
| 
Representative Bush assailed the Administration's "reckless 
policy" of deficit spending. And Senator Tower stated that 
"this war could be over today if the Johnson Administration 
haa@ acted with determination instead of vacillation." 
Despite its party-orientation, this response of 
Republican Congressional leaders to President Jonson's State 
‘ | 
of the Union message was held by the Commission, jin a 
February, 1968 ruling, not to give rise to reply rights for a 
‘ | 
Democratic spokesman. Letter from Chairman Rosel H. Hyde 
to Honorable Wayne L. Hays, Commission Reference No. 8330-S; 
C2-105. The Commission upheld CBS' action in denying further 
. | 


reply rights to the Democrats in a situation precisely 


analogous to the one in which the Commission has/ now declared 
| 
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* 
the Republicans entitled to further reply rights.-/ 
Because the Hays ruling is squarely in point, we 
quote it in full: 


"I have your letter of February 1, 1968 with 
which you enclose a copy of a telegram to you 
from Mx. Frank Stanton, President of the 
Columbia Broadcasting System, rejecting your 
request that Democratic leaders of Congress be 
afforded time equal to that given Republican 
leaders on January 23, 1968. 


Mr. Stanton states that CBS made its facilities 
available for a "Republican view of the State of 
the Union' following the broadcast of President 
Johnson's State of the Union address; that CBS 
believes that its judgment was consistent with 
the fairness doctrine in affording reasonable 
opportunity for. the presentation of contrasting - 
viewpoints on controversial issues of public 
importance; that although other groups doubtless 
would be able to furnish appropriate spokesmen to 
comment on the views expressed by the President, 
the views of the Republican leadership ‘are clearly 
among the most significant . . .' and that with 
respect to your demand that the Democratic Party 
be afforded time commensurate with that given the 
Republicans, 'we suggest that the President, as 
the leader of the Democratic Party, may be 
supposed to have been the most authoritative 
spokesman of that party's views on the issues 
before this session of the Congress.' 


In your letter of February 1 you state that the 
President did not mention the Republican Party 
in his State of the Union address, that he was 
required by the Constitution to deliver such a 


In its original petition in this case, the RNC made the 
unfortunate suggestion that CBS' action in denying its 
request for time to respond to the July 7 O'Brien broad- 
cast could only be explained by “a CBS bias against the 
Republican Party." RNC Petition, p. 8. We heard no such 
complaint of bias from the RNC in the Hays case two ycars 
ago, when CBS denied “reply-to-reply" rights to the 
Democrats in the same kind of situation. 
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report to the Congress, that the period CBS; 
made available to the Republicans was devoted 
to a political program in which the Democratic 
Party and the President were repeatedly men- 
tioned unfavorably, and that you believe this 
to have constituted an abuse and violation of 
the equal time concept. 
The time afforded to the Republican lead-2rs| by 
CBS was not required to be made available under 
the "equal opportunities" provision of Section 
315 of the Communications Act. The "equal ! 
opportunities" provision applies only to legally 
qualified candidates for the same public office. 


Basically, the fairness doctrine, which here is 
involved, requires a licensee who has presented 
one viewpoint on a controversial issue of ppblic 
importance to afford reasonable opportunity for 
the presentation of opposing views. The fact that 
the initial presentation has been made Guring on- ~ 
the-spot coverage of a bona fide news event, or 
by a holder of public office speaking in his 
official capacity, does not relieve the licensee 
of the obligation to attempt to bring about a 
balanced presentation of opposing views. Paul 
Fitzpatrick, 6 RR 543; California State Central. 
Committee, 20 RR 867. See also: Letter of 
January 17, 1968 to the Democratic State Central 
Committee of SoC AES a copy of which is 
enclosed. 


There is no single method by which the fairness 
obligation is to be met. As the Commission's 
1945 Editorializing Report makes clear, thei 
licensee has considerable discretion as to the 
techniques and formats to be employed in pre- 
senting views opposing those previously broad- 
cast. It will in each instance be called upon 
to exercise its best judgment in determin ing the 
different shades of opinion to be presented and 
the spokesman for each point of view. 


In passing on any complaint in the fairness area, 
the Commission's role is not to substitute its 
judgment for that of the broadcaster but rather 
to determine whether it could be said to have 
acted reasonably and in good faith. The question 
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presented is whether CBS in discharging its 
obligation under the fairness doctrine, can 
be said to have acted within the wide dis- 
cretion afforded it in this area. Report on 
Editorializing, 13 F.C.C. 1246. Given this 
Standard, it does not appear that CBS has 
acted other than reasonably and in good faith 
or has exceeded that area of discretion." 


The Commission's ruling on the RNC petition cannot 
be reconciled with the Hays ruling just quoted. We submit 
that this earlier holding by the Commission was correct and 
should govern here. 

If allowed to stand, the Commission's ruling on the 
RNC petition will defeat the salutary purpose of presenting 


broadcasts such as the response of opposition party leaders 


to the President's State of the Union address or to other 


broadcasts presenting his views on public issues. Under : 


the Commission's ruling, any attempt to balance Presidential 
appearances ehrough presentation of a response by those of 

a different political persuasion will fail. For any balance 
thus achieved will be immediately destroyed by the duty to 
present the President's views again through some other 
spokesman of his party. To encumber the utilization of 
opposition party spokesmen to respond to views on issues 
presented by the President, as the Commission has done here, 
is to defeat rather than to fulfill the purpose of the 


fairness doctrine. 
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Moreover, the Commission's xuling with respect to 
i 
the July 7 broadcast is strikingly inconsistent with 


Section D of the Commission's Memorandum Opinion and Order, 
* 


rejecting Senator Dole's complaint. the Comnission 


recognized that to grant Senator Dole's request would merely 
have resulted in the repeated presentation of samen 
views on the war -- a result inconsistent with the fairness 
doctrine. A similar recognition is implicit in the Conmis- 
sion's Hays letter, discussed above. But the Commission's 
holding in the RNC case has created just such an anomalous 
Situation: CBS would be required again to present Republican 
views that have been presented over its network by ithe 


| 
President and other Republicans -- views.that CBS Had sought 


to »alance, in the interest of fairness, by presenting the 


O'Brien July 7 broadcast. 

Aside from its inconsistency with other aonts of the 
August 18 Memorandum Opinion and Order, the ruling on the RNC 
petition -- requiring time for a response based upon considera- 
tion of a single broadcast in psoiecton -- is at odds with the 
basic philosophy of the fairness doctrine. The Commission's 


*/ Memorandum Opinion and Order, q 48. An appeal from the 

~ Commission's decision in Parts C and D of its August 18 
Order is currently pending in the Court of “ppdals for 
the District of Columbia Circuit. Dole v. FCC, No. 
24,583, notice of appeal filed August 27, 1970. 
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determination that the July 7 broadcast was so party- 
oriented as to require a special reply of the "equal 
Opportunity" type necessarily involves the Commission in 
exercising and: substituting its judgment in in<iividual cases 
for that of the licensee, contrary to the fundamental 


principles of the fairness doctrine expressed iy the 


Commission in the Hays ruling and in paragraph 22 of its 
a * 


August 18 Memorandum Opinion and Order. If the Commission 
is to attach critical consequences under the fairness doctrine 
to a case-by-case determination whether particular broadcasts 
on public issues are "issue-oriented" or “part:’-oriented," 
the unfortunate result can only be increased governmental 


intrusion on licensee responsibility in a sensitive area. 


*/ In its August 18 Memorandum Opinion and Order ({ 22), 
Commission, quoting the Fairness Primer, 2% Fed. Reg. 
10416 (1964), reiterated the relevant stanéards: 


"[T]he licensee, in applying the fairness 
doctrine, is called upon to make reasonable 
judgments in good faith on the facts of each 
Situation -- as to whether a controversial 
issue of public importance is involved, as to 
what viewpoints have been or should be 
presented, as to the format and spokesmen 

to present the viewpoints, and all the other 
facets of such programming. See par. 9, 
Editorializing Report. In passing on any 
complaint in this area, the Commissicn's 

role is not to substitute its judgmert for 
that’ of the licensce as to any of the above 
programming decisions, but rather to deter- 
mine whether the licensee can be said to have 
acted reasonably and in good faith. ‘fhere is 
thus’ room for considerably more discretion on 
the part of the licensee under the fairness 
doctrine than under the ‘equal opportunities' 
requirement." : 


241 


BEST COPY A\ 


2. £ £e,sag © © Af . 


—- 25 = 
CONCLUSION 


For the foregoing Teasons , the Commission should 
reconsider Part E of its Memorandum Opinion and ordex of 
August 18, 1970, and reject the petition of the Republican 
National Committee. i 

In view of the importance of this case to the proper 
administration of ‘the fairness doctrine, we request that the 
matter be set for oral argument at the earliest time the 
convenience of the Commission permits. 

Respectfully submitted, 


COLUMBIA BROADCASTING SYSTEM, INC. 


By s/ Robert V. Evans 
Robert V. Evans 


/s/ Ralph E. Goldberg 
Ralph E. Cones 


/s/ Joseph Batic le 
Joseph DeFranco 
51 West 52 Street 
New York, New York 10019 
Its Attorneys 
Of Counsel: 


Lloyd N. Cutler 

J. Roger Wollenberg 

Daniel Marcus 
Wilmer, Cutler & Pickering 
900 - 17th Street, N.W. © 
Washington, D.C. 20006 


September 3, 1970 
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’ EXHIBIT 1~ 


A. PRESIDENTIAL APPEARANCES BROADCAST BY CBS 
FROM NOVEMBER 1969 TO THE PRESENT KEYED TO 
ISSUES DISCUSSED 7 O'BRIEN SRCADCAST 


I. POLARIZATION - DISSENT 
Date Time (min:sec) Sumnar’ 


December 8, 1969° 1:40 He must take stand he fecls is 

Press Conference right, but has no enmity acainst 
dissenters. Can reach young 
people by talking to them as 
adults. : 


May 8, 1970 Not surprised at intensity of 
Press Conference dissent over Cambodian action. 

i Feels he did ri¢cht thing. Acrees 
with what students are saying, 
believes what he did will attain 
their goals. losing communica- 
tion gap by bringing resresenta- 
tives from colleges to Washington 
to talk. Will try to talk to 
demonstrators if it can be 
arranged. VP will answer for hin- 

.self. "When action is hot, keep 
rhetoric cool." Explains his 
prior remark on "bums" as apslying 
only to students who engace in 
violence. 


May 28, 1970 Most American youth do not approve 

Remarks at Billy of violence. Youngest White House “ 

Graham Crusade staff in history. Praises young 
Americans. ; 


July 1, 1970 Had to risk student dissent to 

Conversation with protect American soldiers; feels 

President i _ Majority of American people 
support him. 


. 


%/ This exhibit is designed to illustrate examples of remarks pre- 
Senting the Administration's side of issues discussed by’ Mr. O'Brien 
on the July 7 broadcast. It Gocs not purport to srovide a cenplcte 
summary of the specch, press conference, interview or documentary 
in question. r 
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Date 


July 30, 1970 
Press Conference 


II. ECONOMIC CONDITION OF COUNTRY 


January 22, 1970. ~ 3:00 
State of the Union 
‘Address 


Ganuary 26, 1970 
Radio-TV address 


January 30, 1970 
Press Conference 


June 17, 1970 
Radio-TV address 


Summary | 

Re: lack of comrunication wi 
college students: to blame t 
Government for the preblems 
shortsighted -- we are ending 
the war, dealing with problems 


of environment, making Ithe Govern- 


ment more respor-sive to the 
people -- still there is dissent. 
Tt is not a problem for Govern- 
ment but for coliece administra- 
tors and college faculties. 


Inflation can only be blamed on 
the government in power in the 
60's. This Aéministration has 
had a balanced budget and cut 
Government spending. 


shai : | 
Vetoes HEW Bill in part because 
of rising cost of living. 


- | 
Budget he will announce Monday 
will be major low in stoppin 
inflation psycholocy. | Re: jaw- 
boning -- basically unfair and 


“not effective with entire problem. 


Veto of HEW Bill is a signal to 
country that we're not going to 
have a xun-away Coner¢ss -- 
therefore no run-away jbudget. 
Therefore Federel Reserve will 

be able to loosen monctary rolicy. 


Current economic problems due to 
adjustment from a wartime to a 
peacetime economy. Greater unen~ 
ployment than anticipated. Admin- 
istration is attierpting to avoid 
recession while ending inflation, 
which Administration had inherited. 
Discusses various means to enc 
inflation and describes his 
Administration's choice: cut down 
sharp rise in Federal spending and 
restrain cconom:. admonishes 
business and labor td use restrain’ 
in wage-pric demands. Will not 
use wage and price controls. Cut- 
lines his econoric program: 


PRESIDENTIAL APPEARANCES (Continued) 


Date Time (min:sec) 


June 17,.1970 
Radio-TV address 


22:00 


July 30, 1970 
Press Conference 


III. CRIME 


December 8, 1969 
Press Conference 


January 22, 1970 


July 30, 1970 
Press Conference 


Summary 


Expand and strengthen unem- 
ployment insurance system. 

Manpower Training Act. 

Training and support of 
young people out of school in 
summer. 

Protect small investor 
against losses in stock market. 

Social security to be tied 
to cost of living. 

Emergency Home Finance Act. 

Aid to small businesses. 

Emergency assistance to 
railroads. 

Hold down Government spending. 


Believes inflation is being 
cooled. Re: rising unemployment, 
especially for blacks: because of 
anti-inflationary policies, 
inflation has cooled, but economy 
has also slowed down. Change 
from wartime to peacetime economy 
has resulted in additional unem- 
ployment. A price he believes 
worth paying, but has urged 
Congress to act more swiftly on 
extension of unemploymert’ insur- 
ance, etc., which he prosrosed to 


‘eushion the transition period. 


"ror 6 months we have had a major 
erime. control package before the 
Congress with no action." 


only place not ordered budget cut. 
Pledges “war" against crime. Hopes» 

Congress passes laws sent to them 
last year. Emphasizes D.C. crime * 
problem. 71 law enforcement budget 
will double the 70 budget. 

, 

Defends provisions of D.C. Crime 
Bill as necessary to protect citizens 
and not repressive. 
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PRESIDENTIAL APPEARANCES (Continued) 


IV. EQUAL RIGHTS 


Date 


December 8, 1969 
Press Conference 


January 22, 1970 
State of the Union 
Address 


January 30, 1970 
Press Conference 


July 30, 1970 
Press, Conference 


V. HUMAN, RESOU::CES 


December 8, 1969 
Press Conference 


January 22, 1970 
State of the Union 
Address 


/AILABLE 
und volume 


Time (minzsec) 


320 


Summary 
Will carry out what Supreme 
Court has laid down, even though 
I may disagree with a specific 
instance. 


Must expand range of opportunities 
for all Americans. | 


I am interested in decds. iInter- 
ested in closing performance gap. 
I don't think I'm going to win 
black people with words. 


Believes that Attorney) General 
Mitchell is correct in| predicting 
that most of the schools in the 
South will be desegregated in the 
fall,. depending on the) cooperation 
of Southern districts. Will send 
Federal officials only if help is 
xequested by Gistricts. We pro- 
vided more opportunities for 


Mexican-Americans than any Adnin- 


istration in history. | We welcome 
Mexican-Americans in Government 
positions. 


Re: White.House conference on 
hunger -- we ali want) to end 
hunger, but someone has to pay 
the bill. Conference! recomnenda- 
tions are unrealistic, Supports 
director of Office of) Fconomic 
Opportunity in a 2-year extension 
to reform OFO. 


Recommends total reform of welfare 
system, plus better housing, etc. 


PRESIDENTIAL APPEARRNCES (Continued) 


Date Time (min:sec) Summary 


January 26, 1970 6:25 Discusses his own EEW appropriation. 
Radio-TV address Reasons for veto: 4 
1. Rising cost of living. 
2. Spending for wrong purroses;~ 
for example, Impacted aid 
Program. 
3. Wrong time -- money would 
have to be spent in a hurry. 
Expects Cisagreement and respects 
different views, but stresses again e 
that his veto will help stop the 
rise in cost of living. 


nod 


VI. ENVIRONMENT 


January 22, 1970 Proposes a $10 billion clean waters 
State of the Union program. Must now begin to treat 
Address : air and water as scarce properties. 
: Must reverse rural exodus and 
flight to cities. 


July 30, 1970 ek . Rez: air pollution on the East 

Press Conference z Coast: Congress should vrass lecis-—" 
lation he submitted in the environ- 
mental message. Also, standards 
for automobile emissions should be 
followed by auto industry. 


B. APPEARANCES EY ADMINISTRATION 
SPOKESMEN ON I 


JANUARY 1, 1970 > PRESENT 


I. POLARIZATION - DISSEN 
Date Spokesman Time (min:sec) Summ, snary 


February 1, 1970 V.P. Agnew 2:20 "I don't look at Middle 
oft America as an cua seg- 

ment of American society 
to be weighed against the 
opinion on the Jeft and 
the opinion on the right. 
I look at Middle America 
as encompassing! the broad 
spectrum of people who may 
be very liberal! on one 
subject and very conserva- 
tive on another, who do not 
consider themselves politi- 
eal activists every day, 
but who are only interested 
in the principles that the 
gountry xuns by! and a con- 
tinuation of the American 


way of life." 


"You just take a look at the 
complexion of society in the 
country compared with last 
year and the year before 
that and you'll see that a 

. great amount of peace and 
stability has returned to 
the United State We are 
trying to do Socom about 
the crime situation, and I 
am hopeful that the Congress 
will act on the proposals 
still before it that have 
been there quite some time 
so that we Cae ROS as 
aggressively and as affir- 
matively as we ican in this 
area. But I think that the 
average American would agree 
that there is a lot more 
placid atmosphere in the 
United States since this 
Administration took office." 


FACE THE NATION (Continued) 


Date Spokesman ir (minsse Summary 
Late males a See 


May 3, 1970 V.P. Agnew Critics of the war fall e 
in 2 categories: well- 
Motivated and constructive,» 
and "the dissident destruc- 
tive clements in our * 
society.” "The disrupters 
Must ke put doen because 
if this country is coing 
to progress and SO Lorward, 
it must go forward in a 
lawful fashion. . . Ana 
think if the -rar “ere over, 
for example, they would 
find something else as an 
excuse for throwing fire- 
bombs into the Bank of 
America." 


May 24, 1970 Herb Klein, "You have to look also at 
. Dir. of the fact that the students 
Communica- you have heard the most 
tions, Exec. from have been the militant 
Branch few, really, and the great 
majority of American stu- 
dents are the ones who 
perhaps are deeply con- 
cerned, no in fact, I am 
certain they are." 


Re: President speaking to 
demonstrators in Washington 
at 4 a.m.: "I think the \n 
fact that he can do this, 
and-he can go out around 
the country is a very 
significant point, and it 
-is one which I think is 
Symbolic to the students, 
thet we have a President 
who is concerned with what 
they are saving, a Presi- 
dent who is willing to 
listen but also one who 
feels that he alone nust 
make the final decision on 
the major questions of 
policy.” 
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PACE THE NATION (Continued) 


Date SROs 
aise 


May 24, 1970 Herh Klein, 
Dir. of 
Communica 
tions, Exec. 
Branch 


June 4, 1970 Gov. Raymond 
Shafer 
(R Pa.) 


II. ECONOMIC CONDITION OF COUNTRY 


January 11, 1970 Sec. of 
Defense 
Melvin Laird 


. ization. 


Government attempting to 
bridge the gap to younger 
generation and evidence 
that it is working is that 
students are inow moving to 
work within the system. 
Announces commission to 
investigate Kent State 
tragedy. 


Defense of Agnew against 
charge of promoting polar- 


"Well, Mr. Nolan, of course, 
we are not going to lose 
Pennsylvania ior America, 
and I can't disagree with 
you that the initial re- 
action of what took clace 
in Cambodia did result in 
a further feeling of hope- 
lessness on the part of 
the American |people. But 
as the facts come out, I 
find that the great mass 
of American people have 
supported the President and, 
as we see what has been 
accomplished as a result 
of his decision to do that 
and as a result of the 
gallant efforts of our men 
and the South Vietnamese 
people, that jthere will be 
a feeling of greater hope." 
i} 


DOD budget must reflect 
concern over jinflation. 


FACE THE NATION (Continued) 


Date 


January 25, 1970 


February 8, 1970 


May 24, 1970 


June 21, 1970 


Svokesman 
Daniel P. 1:12 
Moynihan 

Counselor to 

the Pres. for 
Domestic 

Affairs 


Sen. Charles 


Goodell 
(R N.Y.) 


Herb Klein 


Dr. Paul 


* McCracken 


Chairman of 
the Presi- 
dent's Council 
of Economic 
Advisers 


Time (min:sec) 


confidence. 


Environmental quality 
doesn't conflict with 
anti-inflationary measures J 
rather a matter of ie 
priorities. 


Re: support of Nixon: 
"Basically on economics, 
fiscal policy, that we 
should have a balanced 
budget and we should cut 
back in areas of low priori 
ty expenditures. We've %* 
differed some on what are 


‘low priority expenditures, 


but I have supported his 
economic policy." : 


President concerned about 
economy but he, and the 
public behind him, retain 


° 


7! 


A cautious statement that 
inflation has peaked out, 
but the process of stabili-} 
zation of the economy will 
be slow and unemployment 
has not finished rising. 
"The President did, of . 
course, refer to some basié 
things that constitute im- ,_ 


. portant influences deter- 


mining the subsequent cou 
of the economy, as vou know 
- I think the important 
thing to recognize is that 
these basic forces that aré 
going to be making for som 
what more rapidly expanding 
economy have been in operae 
tion now, it takes time for 
them to work; exactly when“ 
they will show up is diffi- 
cult to say." 
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FACE THE NATION (Continued) 


Date Spokesman 


June 21, 1970 Dr. Paul 
McCracken 


Chairman of 


the Presi- 


dent's Council 
of Economic 


Advisers 


III. CRIME 


february 1, 1970 V.P. Agnew 


May 3, 1970 V.P. Agnew 


Iv. EQUAL RIGHTS 


February 1, 1970 V.P. Agnew 


Planning cautious expan= 
sionist policies into the 
econony, at the sare time 
issuing the inflation 
alerts the President spoke 
of on TV. 


Re assistance to corpanies, 
CSNY railroads in 
straits “IT think the 
Government is moving more 
and more in the direction 
of taking cognizance of 

the casualties or those who 
suffer from the inevitable 
adjustments, whether they 
are people who are uncm- 
ployed, businesses that may 
be in trouble." 


Urges action by Congress 
on Administration's crime 


proposals. | 


"Well, our program is well 
under way. I/am not sure 
vou are avwarc'of this or 
not, but in the field of 
criminal justice and law 
enforcement the assistance 
to local government has 
tripled in the past two 
years." 

| 

| 
Defense of Administration's 
intention to implenent 
Suprene Court ruling on 
desegregation and the Ad- 
ministration"s stané ageziast 
busing; announcement of 
formation of ‘cabinet level 
committee hedded by himself 


FACE THR ?IATION (Continucd) 


Date Spokesman Time (min:sec) Summarv 
Aes a aS a Sun 


March 1, 1970 Sen. Charles 4:24 Support of Administratiois, 
Mathiasr Jr. move not to enforces busi 
(R Md.) in segregated schools in 
the South. 


Re Administration's doin 
all possible to rremote 
integration: "Yes, I do « 
think it is. And I thin 
this is a curious thing 
that, in spite of some oj 
the backing end filling, 
in spite of the Panetta 
inciéent, that probably 
more pregress ics going tc~ 
be made in this field in 
the four years of the 
Nixon Administration than , 
in any comparable period 
of time in the entire 
history of the country.” 


March 22, 1970 Jerxris Defense of Nixon's polic, 
Leonard, on desegrecation of : 
Ass't Atty schools: "Now I think th 
General, the President has said or 
Chief of any number of occasions, 
Civil Rights "Judge this administration 
Division of by what it does.’ We hav:: 
Justice accomplished in the field, 
Department : of school desegregation, # 

have almost doubled the « 
number of school districts 
which have moved from Guat 
to unitary systems in a 
short li-month period, ovel 
those which have moved £: 
dual to unitary in all of 
the time since 1954. We 
have Coubled the number ©: 
negro children attending 
desegregated schools in t! 
deep southern states in 
short period of tine. 

has gone from 202 to 40%: 
it has gone from 609,000 
1,200,000. Now, this is 
the record, the accompli:: 
ments that I was talkinc 
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PACE THE NAPTON (Continucd) 


Date 


March 22, 1970 Jerris 
Leonard, 
Ass't Atty 
General, 


Chief of 


Civil Rights 


Division of 
Justice 
Department 


Vv. HUMAN RESOURCES 


January 11, 1970 Sec. Laird 


January 25, 1970 Daniel P. 
Moynihan 
Counselor 


to the Pres. 
fox Domestic 


Affairs 


February 8, 1970 Sen. 
Goodell 


(R N.Y.) 


Charles 


Tire (min:sec) 


12:09 


about before, that it is 
difficult for anyone to 
change that recorde or to 
set out a different path. 
The path has been estab- 
Lished by law,) by court 
orders, by court decrees, 
by the Supremd Court." 
Defense of Attorney Gen- 
eral's procedure for en- 
forcing court jorders, 
failure of the Justice 
Department tojachieve full 
desegregaticn|and of the 
anti-busing position. 
Denial of conflict in 
Department. | : 


DOD budget must be reviewed 
in light of domestic pro- 
grams. : : 


| 
"rhe president right up 
front in his State of the 
Union messagé¢, he said: 
'y have three priorities. 
One, I want’family assis- 
tance, a minimum income for 
every American family. Two, 
I.want the new Federalism 
which means revenue-sharing 
and three, I) want equal 
opportunity for all Americars 
in jobs, in schooling and 
so forth.'" 
Re: Federal money to cities 
without control of Govern- 
ment for human resource 
requirements: “yes, I haves 
in part, I have advocated 
since I went to Congress 
in 1959 Federal revenuc— 
sharing which President 
Nixon has advocated." 


FACE TEE NATION 


Date 


—— 


May 24, 1970 


VI. ENVIRONMENT 


Janvary 11, 1970 


January 25, 1970 


(Continued) 


Scokesman 


Herb Klein, 
Dir. of 
Cormmunica- 
tions for 
the Exec. 
Branch 


Sec. of 


- Defense 


Melvin 
Laird 


Sec. of. 
HEW 
(former) 
Robert 
Finch 


Time (min:sec) 


239 


Summa 


President acting on drug 
abuse problem, especially 
in agreements with other 
national governments. 


i 
Defense of dumping cylin- ,, 
ders of gas in occan as 
safest possible method. 


Re reversal of air pollu- 
tion: "The answer is yes, 
and the answer we have 
already made substantial 
progress under the Air 
Quality Control Act." 


Details of work done with 
airline industry and 
standards for exhausts. 


Pesticides: industry has 

acted responsibly in moving | 
from hard pesticides to i 
soft; mentions government's 


- role in halting of DDT use 


within two years. “ 


Cost of pollution control ™ 
to be carried by private 
sector; defense of Nixon's 
appropriations for control,, 
and of his approach to 
environmental problems as + 
one of cultural awareness 
and public education; v 
federal responsibility in , 
directing demograrhic 
development; praises Agnew'« 
suggestions on new cities, 
federal mechanisms for * 
environmental control. 
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FACE THE NATION 


Date 


January 25, 1970 


January 25, 1970 


(Continued) 


Spokesman 


Sec. of 
Interior 
Walter 
Hickel 


Daniel P. 
Moynihan 

_ Counselor 
to the Pres. 
for Domestic 
Affairs 


Time (min:sec) 


12:46 


. 


-~14- 


| Surmarv 


Water eo needs 


federal covernnent sn 

for catching us ane dis- 
tribution of cost over 
other sectors for present 
and future eee 
federal responsibility for 
public ine use, Re 


distribution, lecislation 


and enforcement. 


Defense of Admin 


appropriations fo 
tion control. 


Re crackdown on industry: 

"I think) if vou Coa back 
at the recoré of thi 
Administration in the 

past year you will see we 
@id exactly that within the 
framework of what we had 
to work with, like the 
1965 Water Quality Act.” 


"Let's take what happened 


after the Santa Barbara 
blow-out, We stor> 
shore sales, we urcr 
the reculations, we 
some stiff reculati 
absolute! liability for 
pollution." 


Administraticn views enviren- 
mental qnality as a cultural 
Matter not a ccnsumer/Susi- 
ness battle cut éiso requires 
broad scale covermment rian- 
ning and@! demesrasni 
gramming; rics 

revenuc-— oe 


for pollution See 


"Now, the President didn't 
just think ur this enviren- 
Ment matter. Bob Finch 
Mentioned that this was a 
central fisste to his can- 
paign in! previous vears." 

| 


C. APPEARANCES PY ADMINISTRATION 
SPOKESMEN ON CES DOCUMENTARIES AND 
SPECIALS, JANUARY 1, 1970 - PRESENT 


I. POLARIZATION - DISSENT 
Date Spokesman Time (min:zsec) Summary 


May 9, 1970 President 340 (tape) The protestors 
"THE COLLEGES, Nixon are saying they want 
CAMBODIA, AND peace which President 
THE CONFRONTATION wants also. 

IN WASHINGTON” . 


Dr. James Re May demonstrations 
Allen, Com. against Kent St. tragedy 
of Education and Cambodian campaign: 
“Well, I'm certain that 
the President is very 
impressed with what 
happened today, and is . 
listening. I don't have 
-any doubt about that. I 
know he wants to listen ( 
and wants to get the > 
_ views of the young people. 
So I believe that they vi 
aid make an important 
point with him this week. 7 f 


Gov. Ronald "I suggest that those 
Reagan across our land, and here > 
: - jn our state, who would 
use this tragedy in Ohio * 
to further their own . 
cause whether it be dis- 
agreement with national » 
‘policy, or hatred for 
the Establishment, are r 
contemptible in their 
hypocrisy." 


Secretary of Re May demonstrations: 

HEW Finch "ZI choose to think that 
it's been a very helpful 
@iscussion on both sides. 
And I think the Presi- 
dent's request that we 
open up the Department 
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SPECTALS (Continued) 


Spokesman Time (min:sec) Summary 


s , Os Secretary of - 2:38 and have representatives 
THE, COLLEGES, NEW Pinch from all of the brancaes 
CAMSODIA, a&8D of the AGninistration 
THE CONFRONTATION available to talk to the 
IN WASHINGTON" students meant a lot to 
them, and it/meant a lot 


Support of President's 
attempts to meet with 
governors and coliege 
heads to disjcuss the 
problems. 


June 5, 1970 Sen. Edw'd Polarization issue blown 

"THE SENATE AND Gurney all out of perspective. 

THE WAR" : Before Cambodia, war was 

(Six Senators Secondary suodject and 

participated) : polls showed people 
behind President. After 
Cambodia pecple still 
behind President accord- 
ing to polls. 


Sen. Rob't Doesn't thihk war has 
Dole polarized state of 
, Kansas. | 


Gurney s Great misunderstanding 
that country is polarized 

because it thinks war is 
taking money away from 
other prioyities like 
poverty. Not true 7 
gives ‘long |explanation 
of defense spending cut— 
backs, in dollars and 
personnel. | 


June 12, 1970 Att'y Gen. . Turmoil is| imported into 
“SIXTY Mitchell this country by outside 


: MINUTES" agitators. 


Confidentiality of re- 
porter's notes would add 
to balance in dissemina- 
tion of news, C-9-, about 


CBS DOCUMMNTARIFS AND SPECIALS (Continued) 


Date SNOheSrar ine (min:istac) 


June 12, 1970 2:48 smilitent 

"SIXTY Mitche! aerees vi 

MINUTES" ; press has overplayed 
: dissicents. 


Civil liberties and the 
right to peaceful cemon- 
straticn will not be 
impaired and the Consti- «% 
tution and courts will 
defena the rights of 
dissenters. 


III. CRIME 


January 20, 1970 Richard "We know we have a pro- 
"SIXTY '  Kleindienst, blem ir. the District of 
MINUTES" | Deputy Columbia and the only 
Attorney . thing that's keeping us 
General to having a meanirgful 
attack on the problem, 
essentially are more 
policesen; rore courts 4 
and more judges, more v 
prosectters, more public y 
defenders and realistic 
revamping of some of the 
laws that relate them- 
selves to the whole 
system of justice in 
the District of Columbia 
« « « More money." 


."Presicent Nixon on 
January 31... laid 
out a comprehensive 
progrem to the Congress 
dealing with this pro- 
blem. Extensive de- 
tailed legislation has 
been submitted that is 
being studied. The 
Congress is going to 
pass that legislation 
in our opinion, and when 
it does we'll have the 
means, wherewithal, the 
resources, the men and 
the morsy to deal with 
this problem." 


< 


"The long range solution 


Sx 
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CBS NocU: 


Date 
January 20, 19 
“SIXTY 
MINUTES" 


VI. ENVIRONMENT 


February 24, 1970 
“THE ENVIRON= 
MENTAL CRUSADE" 


a) 
reer! 


(Continued) 
Spokesman 


Richard 
Kleindienst, 
Deputy 
Attorney 
General 


1:40 


Lee DuBridge, 


' Science Advisor 


to the Presi- 
dent 


Russell Train, 
Chairmen Council 
on Environmental 
Quality 


Time (min:sec) 


Sumnary 


to most crime in the 
United States, of course, 
is dealing with the basic 
social problems that 
bring about ¢rime. But 
there has to!be a short- 
run approach to the pro- 
blem also, that while 

you again goito the Con- 
gress to fund meaningful 
programs to deal with the 
problems cf the ghetto, 
the inner city, of poverty, 
all the things that breed 
crime, you also have to 
have a meaningful relevant 
short-run program such 

as we have enumerated 

in the Congress in terms 
of police, courts, pro- 
secutors, defense, prisons, 
personnel, and legislative 
reform." 


The crime rate in. 
Washington will not 


go down until the Presi- 
dent's program-is passed. 


ae | 
“Well, the President 
prepared a message and 
it was a fairly long 
message. But the environ- 
mental problem is such 
an enormous one that no 
finite-size message could 
cover all of!the facets 
and all of the complica~ 
tions involved as we 
approach from a new 
point of view our environ- 
mental problem." 


"There is a tendency 
among the American people 
to think we ¢an spend 
our way out of any pro- 
blem. So first I think 
it’s important to recog- 
nize that moncy isn't 


IPARLTES AND SPECTALS (Continued) 7 - 19 - 
Date Srokesman Time (min:sec) Summary 


February 24, 1970 Russell Train, 344 the real or only solution 
"THE ENVIRON- Chairman Council . to our environmental pro-~ 
MENTAL CRUSADE” on Environnental blems. In fact, I'd be 
Quality concerned that we could 
overspend in this field 
and develop a sort of a 
money pollution.” 


"I think if you tricd to 
somchow turn a switch 

and clean up the environ- 
ment overnight, which 
would be impossible, and 
impose all the cost of 
that on people overnight, 
you could have what you 
call a backlash. It would 
be such a shock to our 
social system, economic 
system, and our personal 
systems. We can't deal 
with the problem that 

way. It is too complex 
to lend itself to being 
solved by turning a switch." 


President "Restoring nature to its 
Nixon é natural state is a cause 
. beyond party and beyond 
factions. It has become 
a common cause of all the 
people of this country. 
It is a cause of parti- 
cular concern to young 
Americans, because they, 
more than we, will reap 
the grim consecuences of 
our failure to act on 
programs which are needed 
now if we are to prevent 
disaster later. Clean 
air, clean water, open 
spaces, these should once 
again be the birthright 
of every American. If 
we act now, they can be. 
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CBS DOCUMENTARIES AND SPECIALS (Continued) 
Pate Spokesman Time (min:sec) 


I shall propose |to this 
Congress a $10 illion 
nationwide clean waters 
program to put trodern 
municipal waste! treatment 
plants in every! place in 
America where they are 
needed to make our waters 
clean again and do it 
now." 


February 24, 1970 President 344 


THE ENVIRON- Nixon 


MENTAL CRUSADE" 


VAILABLE 


D. APPEARANCES STRATION 
SPOKESMEN ON THM CDS ING NEWS 
WITH WALTER CRO: : NED U- SULY 7, 
1970 


I. POLARIZATION - DISSENT 
Date kesr Time (min:sec) Summar 


June 12, 1970 325 Students are not aliens 
i but our children; they 
should not be made the 

scape-goats for our fears. 4 


June 16, 1970 V.P. Agnew Thinks Joseph Rhodes 
should resign from 
Campus Violence Commis- 
sion; says he used 
position of trust for 
political gain. 


June 25, 1970 President Refutes those who think 
Nixon America is "gripped with 
fear and repression and 
even panic." 
July 2, 1970 Att'y Gen. - Urged more lenient 
Mitchell c . attitude toward political 
: protest. "We encourage 
the peaceful exercise 
of First Amendment 
rights, regardless how 
unpopular the cause." 


It. ECONOMIC CONDITIONS 


June 17, 1970 President _ (Segment of speech on 
Nixon the state of the Economy) * 
Need for increased pro- 
@auctivity. Wants re- 
straint from business and, 
labor. Will not impose 
wage and price controls. 


* 


July 2, 1970 Harold Explains first decline in“ 
Goldstcin unemployment in six m 
{Labor Dept.) months. Says has economic 

significance. ; 
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June 18, 


CRINE 
Date 


11, 1970 


EQUAL RIGHTS 


9, 1970 


“June 25, 1970 


ENVIRONMENT 


1970 


Spokesman 


President 245 


Nixon 


V.P. Agnew 


Robert 
Finch (HEW) 


President 
Nixon 


HUMAN RESOURCES 


Rep. John 
Anderson 


Dr. Russell 
Train 


Time _(min:sec) 


in Englan 


Summary 

should not play 
partisan politics but 
pass the Administration's 
crime bill, 


Congress 


Law enforcement agencies 
needa new weapons; there- 
fore, Congressional 
action is imperative. 

| 

| 


. | 
Federal funds will not be 


used to support segregatec 
private schools in South. 


A greater percentage of 
blacks ther wnites have 
moved above the poverty 
line in the last 10 
years. More blacks in 
college than there are 
Englishmen in college 
or Frenchmen 
in college in France. 

| 


Overriding Nixon's veto 
of Hospital Construction 
Bill ties Nixon's hands. 
Congress is inconsistent 
in imposing spending 
ceiling and causing more 
to be spent. 


| 

| 
Proposed Environmental 
Protection Administration 
“should have the broadest 
responsibility to all of 
public interests." "“Exist- 
ing interagency mechanisms 
are cumbersome." 


THE CDS EVENING NEWS WITH WALTER CRONKITE (Continued) - 23 - 
Date Spokesman Time _(min:sec) Summary 
June 18, 1970 Dr. Ned 230 Agriculture Department 
Bailey now taking action on 


(Dept. restricting use of DDT. 
Agriculture) 
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EXHIBIT 2 


RESPONSE BY REPUBLICAN CONGRESSIONAL LEADERS ' 


TO 1968 STATE OF THE UNION ADDRESS, JANUARY 23, 


“STATE OF THE UNION—A REPUBLI- 
CAN APPRAISAL"—CBS TELEVI- 
SION HOUR 


Mr. IXUCHEL. Mr. President, last 
pieht, Republican Members of the House 
of Representatives and the Senate spoke 
to the American people in a presentation 
properly called the “State of the Union— 
A Republican Appraisal.” 

The Columbia Broadcasting System, to 
its great credit, made 1 hour of time 
available to tiie members of the minority 
in Congress to state their views. The 
master of ceremonics of this television 
program was our friend and my col- 
leamue from California, the Honorable 
Grorcr Murery. He performed a hivhly 
credible and able service putting together 
in compact form 1 hour of dialog pre- 
senting the views of distinguished Re- 
publican members of the national lesis- 
lative branch. : 

I believe that this prozram showed 
that the minority party in this country, 
can and will fulfill its responsibilities to 
the American people. We intend to pre- 
sent them with a pro:ram of construciive 
allernatives fur which Urey yearn today. 

I ask unanimous consent that state- 
ments from our #reat American leader, 
Gen. Dwiyht D. Eisenhower, and those 
of Members of the minority in Coneress 
who participated be printed. in the 
Recorn. 

There being no objection. the state- 
ments were ordered to be printed in the 
Recor, as follows: 

Gen, Dwicnr D, Enuniowre. You and I-- 
all of us—enjoy a precious privilere. that of 
ving under the greatest self-governing, sO 
elety known to history. 

To establish and sustain that society 


VAILABLE 
ound volume 


nuary 24, 1968 


Hewpuxrantees to cvery eltizen equal 

¢3 before the law, our Founding Fathers 
tnterveniag cenerations have fought hard 
ce, We sre the ben e3 of their 

ie and sacrinces, A solemn oblisation restt 
in us today to do no Je. int our time. Not 
ely for ourrelves Dut foro mond 
the cause of human [the ¢ enreh. 


> anit cliree 
strengthen 
their convictir sh 
heir fellow citices 
sentatives in the Con 
views. 
; your 
tion 3s jasd beiore FOU. 
krow that these 2 2. 3 10r 
beloved country nl a3 any I 
ye known In my ht thoughs. the 
work, the dedication of every citizen 
now required if we are to hold true to 
t¢eats of human dignity end lhercy that 
meant so much to America and to the 


ongreseman Stricen. Iv is 22 honor to ap- 
hr on this program with former Pres:dent 
Benhower. The rev the integrity he 
ryice and the conduct of 

ts our goal. 
ast week President Johnson tried to tell 
we're really troubled because of too rapid 


pre thon s 
gress but years of Over-promuse and 
der-performance. 
1966 I was one of 47 mew Republican 
ngressmen who came here because Amer 
hns wanted 2 change and wanted new ways 
solving old problems. While still 2 minor 
i ave tried to carry out 
ur mandate 
IWe began by pressing for 2 permanent 
tes committee in the House of Representa- 
ves. We were sucecssiul end intend to push 
Ir the high standards of conduct that you 
Tmaand. 
We came to Congress committed to make 
government more respomsive and more 
sponsible. We have reintorced our Repud- 
m Leniersaip in dshting to reform the 
zistative bi a of govermment. Cong-css 
ust b2 micdiernized to serve you better. And 
2t legisiacion is now arvraiting House ac- 


on. 

We need a Clean Elections Law that will 
you'll Enow what's been fo- 

3 on tehind the scenes dcjore you vote. 


nd that law must be on the books tor the 
OC3 clections. 


These ond other measures can help restore, 


¢ faith of the American people in their 
ETHICAL. : 
Amerlezn3 impatient with mediocrity. 
caus are Lot content to sit 
teh inorality kecome a joke or 
become a playching for politt- 
cc willing to teh politt- 
led grens society of bis 

Freat pcople. 
emus ploncer in poverrment ts Fe have 
cd in technoiosy, Arserica’s creative 
nt cam and must provides a fovermment 
our challenges and worthy of our 


must view tomorrow’s promises 
hh yesterday's performance, And yes- 
‘@ performance ts not cnough. 


Scnator Kveurn. A new attitude. new 
bigor, new direction, nucw conmsidence, are now 
equired tf this nation ts to stem its head- 
tet Cescent from a role of leadership held 

Jon tn the world. 

In tnts fot Century {ree peoples havo 
Ovied to America in their strurcic for 
umin liberty. Dwight Eluenhower brought 
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Ilke-minded nations together for collective 
security. It remains the world’s best hope 
for Just and enduring peace. But now our 
government clearly lacks the ability to rally 
our allies, 

In Western Europs, despite a remarkable 
econeinie rebirth, there 15 growin distrust, 
The 2 pound shrinks, the sadows of 
the Bsitish Emptre fade, and Bra 

trom the Common Market by 
stime ally, 
texrity of the American ¢ 
salt, We ius 
yat has happencd to 


ty the 


Tn the &. 
moved into the Medit 


the Soviet Union has 
l threatens 


Latin < 

mee tor Progress retails U 
Even the historic concept of 
seas has been allowed to becom 
olf the Pacitic Co: of Latin A 

History ma ecord the Vict 
Nict as the 
mic y. The 
make clear our gouls to 
alike, It has not been candid with the 
American people tn facing up to the come 
pilex and a:ticult road which hes uhcad. 

The nation searches for principles to 
guide us: 

We must face the realitics and accept 
them. 

We must not be wed to past mistakes. 

We must not debase our diptomacy with 
pledges we cannot keep. 

We must never throw away what our men 
have fought to win. 

We must rekindle the spirit of mutual 
truss among frce pcoples—mundful that 
America Must not go it alone. 

The American people yearn for a change. 
Our party intends to give it to thei. 

Contressman Foro (Opening statement). 
1968 ts no ordinary Fear. 

The State of the Union is sersous business. 

The President came before Congress last 
week. 

The Nation was anxious and wuiting for 
his words. 

Merer were Americans hoping harder for 
someore to cull them to action, 

People ali across this nation are deeply 
disturbed. concerned about what's soing on. 
right here at home. I've Mstened to theni—we 
all have—and every day Im moved by the 
simple eiaquence of their Icttezs—their une 

neat love for America. 
"s the President listen to any of 
the-¢ people? 

They've scen raging violence, bloodshed, 
destruction and death might on their own 
doorsteps—their homes and stores ablaze 
ang lovted—tanks and par. ;PCs=-NOL Of 
farawar battienelds but rollin through once 
quires nesshburhoods and biasing smipers 
from rours and office windows, 

And the President could onty tell us he 
detects “a questioning” and". certain reste 
lessness” among. his countrymen, 

We can spevk tar pkuner than tat! 

Piors. murder and robbery —is that just 
“restlessness?” a 

Deepemin; disbeitef im our nation’s poll 
cles. doUlots about OUF most sacTcd INStItU- 
tions and tradmions, corcern over the 
eredsiihey of our Gevernment’. word—the 
worth of our soterament’s dollar—dy you 
call that “questioning?” 

The President’s only explination wits 
“When a great ship cuts throuyh the rea, the 
whters are elicays stirred Wud tteubled.” 

Apparently the Ureaudent tat. Deen stand 
ingr oa Cae sterm—leckingy ba ward a6 the 
Drotlamg wake- wonderim: wieele ot bts of- 
eers to dump ove 

The Sulp of State ls Wallowin;; la a storm 
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toned fea, drifting; toward the rocks of doe 
mmentie dipaster, beaten by the waves of world- 
wide ftl.cal ertsls that threaten shipwreck. 

‘the Captain should return to the bridae. 

We need a Captiuin who will seize the 
helm—call up full power—brenk out new 
charts- -hold our course stendfast and bring 
us throush the storm, 

We need a Captain who inspires his crew 
to heroic endeavor. 

We need a Captain with courage to clear 
the deck—Jcttison the cordweight <1 Cap- 
tain who learnect his scamanship beyond the 
Potomac and the Pedernales. 

It Is no time to Signal S.0.S. or Abandon 
Ship. 

It’s thne for atl hands to man their battle 
stations. 

ile great Ship of State has weathered 
a terrible storm. 


We have Just begun to tight 
spoustbie and responsive leader- 
for support to the worth and 
will ot all our peepee, that turns from the 
tired theories and proven fatlures of the past 
to the realities of the present and presses 
rurward on better ways to a brighter future, 


Senator Percy. Tontirht most of us will go 
to bed in a decent home. For some Amer- 
icans though, a Gecent home of thelr own 

s only a dream. 

Our cities are beset with harsh living con- 
ditions, ranging from trafic congestion to air 
pollution, But the most critical urban crisis 
is housing. 

The public housing record ts not good. 
Urban renewal hus demolished more houses 
than public housing has constructed. Too 
often, public housing has only served to 
crowd thousands of poor familics together in 
high rise ghettos. These have become the 
vertical slums of our cities. 

To help all Americans to own their own 
home, we support a National Ifome Owner 
ship Opportunity Act. This Act would allow 
a new home owner to work on his own house, 
nnd have his labor contribute to his down 
payment. 

The Act would combine the resources of 
government and pr stry by drawing 
upon private expertise to assist low income 
tamilies in buildinr or rehabi 13 homes. 

It would also allow the goverminent to 
financially assist low income fauilics who 
cannot pay commercial inicrest rates. 

There is a great opportunity here 20r GOV= 
ernment and private industry to work to- 
fether in the good of the country. As the 
Homestead Act opened the West, this could 
be the 2uth Century Homestead Act, helping 
W remake the tuce of our citics, 

Low income f:miliey deserve our help 
while striving to own their home. Ths na- 
tion requires © renlistic housing preprim, not 
more talse promiccs. We must bezin to offer 
to tho clum dwelter the hope thut be as an 
andividual can succeed. 


The cities are bolling 
with frustrotion. ration cum bo & mun 
without a good job. We necd an tuacdiate 
prozram to provide hurkircds of thousands 
of Jobs in private enterprice. That's the only 
way we can provicie Jobs tast cough to cool 
the secthing citic:s, 

Yet tho Johnron Admimistration has op- 
posed every Republican ctiort to tnvcive prle 
Wate enterprise tn the poverty program. 
“yhey'vo been Lom? on promi:cs—sort on perce 
formance, sew, we lon hist, the President 13 
Derunnimy: to tals about Jobs tor tle: poor am 
priate enterprise. He'll be tailing more 
about private Industry doing the job his 
poverty War Jusc dite ave done. 

To the President who has been oppositn; 
our approach fur four long years, und now 
iva be will do at our way, We have thts 
shatlenyie. 

We chatlenre you to support our Human 
Investment Act, that would crtcourage bust- 


Congressman Qu: 
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and industry to traan snide reemploved 
no and women, We chatiente you to spe 
ban Industry Youth Co Not Just pore 
youth corps. Sup pert eur call f 
heard Of busine en in eve 
Fy 24 the country to anebilice the come 
t nity to help the poor get ed weiture & ts. 
JO Not POUL MET MES vertel 
5 Kk. DOP - 
pe 
to involve reer in 
. not to seed Dureauer. 
HM patronace, 
puny Of Ce 7 
agi, “The: 
Birigiedt. “Thi 
wide Cor 


Words ne 


that 


Tools at the rit 
Murder ts ¢ 
ry 


rm 


1, 

Pespite the urgens warnings of F.B.I. Di- 

ctor Hoover and 1 nicreement officers 

the Johnson Ac ration has 

@ effective action, The Att 

has banned 
tizative techniqucs. 
¢ in crime has been ¢2 
of a: increase. 

The recent statements 
Bitthat reflect a new aw 
ming of purpose, arc 
Wate and local law er 

ust have help, but withou 

sand control, OUr Law Mnrorcement and 
riminal Justic: Act ed the House 
st year provides such arsistance. 

Wo must alate the V acsinst Crime so 
Mat al ci 3 of color, will be 
Afe In their home. at their places of business 
nd on the strects, 

‘she American people want the “enforcc- 
nent” put back into iw enzoreement. 
,Senator Rosrat P. Gnivrin. If a sinele 
fread runs throurh Repub 
tis an ab:ding falth in the uid 
Over the years. Republicans 
Ip—not only for the public inte: 
Ne right of workers tO join talso 
o make sure that the wd: mien 

q@uber is not relesated to second-class citi- 
ie ship. 

Teday. American workers are deeply con- 
earned as thiey see the coliective bargaining 

sking down . me they see strike 
sing by 9677 under the Jouns 
Administration, 

They're not satisfied » 
HMsterts the law. And helieve their 
yon cducs ousht to <l sirietiy for 

trinese—not for pol! . 
4 % in 19€G, President Johnson pledaed 
that he uld propere and ¢ the Demo- 
leratic-contreiied Cao for certain ree 
Tarins, pointing par ly to the need for 
Ihetter legal mmachinery to help in setthnz 
trikes. 

Needless to cay. 1606 has passed. 1967 has 
weer and gone, Atict A y listened cares 

tutly te the State of the Unien meseage list 
ecek. Hut, alehowsh paraly. 
Strike has emphasized the 

ent Jonson stil has not delivered on that 
HRS pleddre. 

In this troubled area, our 

needs leavers typ = ” 
ston ane Carrage COs 


a 


President John- 
, some hard- 


reement officers 
sderal domina- 


siood 
d for 


an NLRB that 
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toaml the eishts of the arediisrettiet 


Sisiteataes tae ean Mieht- 

en got sel .Tnetn Pthiea 

thaet, gratis eet Ameren Wor 

Stor Petite ter tab Poaareda 4 
Aounvane New 


We hear a geest deal 
A tus tnereaoe to 
to chee 


He ote 


yak LUN 


¢ need to put br 


ced The cruel 
z ne 
t levels ai lua 
rate Of reat 


tances and he 
on the rights of 


eutang back on: 
to stop the gold ¢ 
micans here at home, 

We pledge ourselves to find solutions 
Americ¢a’s most urgent probiems in 
housing, education, jobs and securi 
we shall never sacrifice the American peo- 
rie on a goiden ar of economic ¢k- 
pecdiency. 

Mrs. May. The President sald a lot about 
protecting the consumer in his State of the 
Unien Message the other night. But he did 

to tell us about the protection we need 
st of all—efective protection from fs 
prices. 

Now if there is anyone who 
how fast prices are rising. 1¢ is 
sen and shop In the 
n the peopte running 
s that a little rive in 


knows Just 


i TY 

our government tell 
prices is 2 geod th 
but you're ear 


taxes. it is little wonder American workers 
want more take-heme pay to keep pace with 

AT COST-OF-itviNs, dl now we eve. see the 
threat of wore controis. 

This must stop. The Ar 
to balance its bucket and the Pres 
co re to get things buck in balance in his 
budget. 

You don’t have to be an economist or 3 
big government planner to know that rising 
prices, the biggest threat to ever aly, 
stem from unsound yavernment pohiers, 

I think I speak ter American wom --and 

nen too--when I call upon the President to 

p wasting our money and make it worth 

mething again, 

Mr. Bou Mariras, t have faced some hich 
hurdles m my me, But, you Know, shey're 

nz compared to the hurdles {1 the 

ican farmer tedav. T hnow this becaure 

nv farm arcs and I hear trent them 

on Administration, by 

shoas the duunpins of 

grain reserves, has shed farny mecome 

down, This has lett farmer with an ever- 
declining share of / : 

Government trade policies have Ccstrayed 
Nistorte markets and eneouraced Imperts, 

In spite of misdirected and self-deteaangy 


268 


Federal pr rant, the energy and Inzenu, 
of the Americet former have outpaced i 
tremendous rowth of Gur populathoar, 
‘Srey ve fed nulifor of hunpry peopie arouwl 
the world. Our farmers must have the 
tunity to ria thier own bara. with mis 
preniee umd to Join to 
for better farina price 
in our ceonota’, 
the American f 2 pay cus of + 
noard oa alt dollar 
uation ts :¢ +c. rm pr 
a. ot year, the low Jevel 
c of these shocking failures, the 
and the Sec x oa os 
ined to ma their con- 
part Gf the I scene. 
feared to the tired 
*. not to the ch < 


Adinin 
th a new farm pro 
ore and get less, We tat: 
change ... and so does 
farmer. 
| 


Te 


tine for 2 
American 


ublicans belfeve there 


5 with our s 
pereen 


ue sharing 


MIN come taxes 
uid conscli- 
programs t 
oth more Lex 
g the job de: 
credits both 


and more eTdetive in gets 
And we would provide ta: 
te and jocal taxes pald and for suc 
sal purpores 4s education a jo vrs 
Our problems can only be soived if all le 
els of our sotiety—governmental and pr 
vate—pull together in a true partners: 
This means we have 
states and lecnlities, not v 
joo is not being cone today because lect 
and state oMcials don’t have the mo: 
have the ability ...and the k 
the resources bee: 
C seqtor has cobbled 
3 have fai 


ean trust them to do what ts right for the 
people 1 the community they ser 
thoy don't. wei have faith th. . 
replace them | with office holders who wil, 
That is what iour representative government 
fs all about, | 

Revenue sharing, together with blocs 
grants and thx credits, would restore true 
Federalt tin America. It would sive con- 
trol back: to the people, provice the tools 
programs that work, arrest (ic drift of p' 
to Washington, and pre e¢ the t 
mental freedoms of the American peopic 


Me. Hewano H. Barer. Jn. During the , 
few minutes] we have heard of omeac 
chaos in Anmi¢trica, But you see, in tt 
clear age our concern ean be no 
the bewilderthe array of confusion and cht 
abroad. W speak of Vietnam or 
Cuba, West (Berlin or Latin America. 
Middle t ior Africa, ti 
theme: tica ts forfel 
The credibitits 
Not since the/Civil War ha. 
been saat d. Never has American pre-Une 
abroad fal! o low, 

We find KATO In shambles and sum- 
marily evicttd from France. We And > 
seeds of Vv srt war sown in the strifes" ta 
Middle I» A restless plant in Latina Amer- 
tea is Just Yeetnulng to arouse, a8 are *he 
emerginy Natlens of Atrios, At is measucny 


VAILABLE 
ound volume 
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the will and wicdom of the American pos- 
ture. 
1s tue free world loses fa:th in our leader- 
ship. tt Is also losing hepe that we have 
the I to house. Thus, the 
ational nd problem 
tlons rush ta convert dollars to 


of the 
to Use Our 


al fons? 


food suppties ~ plored to pr 
mote cooperatiy acd of contl 
mist be as reeried Welt 
other Vietnam as we are With bringsn 
one to an h 

There m 
ship, eredibl 
ends we pl 
partisan est 


Mr. Heer Scorr. One of the greatest dan- 
the 
Biddie East. T 
Union Me: 

Rat vi area of the 
Johnson Adm: ration 
The Soviet Union 

situation. 

Last year, the So 
states Into a millta nowdown with Isracl. 
While the United States stood aloof, the 
Israetis fought 2 brilliant war and beat both 
the Arab armies and thezr expensive Sovict 
weapons. 

The Soviet Union ts pottring 
of war Into a Middie Fuse > 
new Soviet Jet fighters and bombers. 

As the Soviets rush in t-> become the major 
force in the Middle East. with a pot 
turbulence. tis Unitect States pol:c! 
one seems to Know. 


coaded the Arab 


diern tools 
h these 


Sovlets of the grievous tc danger in this 
arms race. Yet continuims saics of Soviet 
arms to Arab countries force Isracl to ind 
deterrent weapons. 

Where is the initiative of the Johnson Ad- 
ministration to met Arabs and Israelis to 
the same peace table and preferably through 
direct talks? 

The greatest Insurance 
ination of the Middle East is a strong I 
Uving at peace with it neithbor, 

Peace in the Middle Fest and survitul of 
fwilant Isracl depends upon 2 Urm ane clear 
American policy. 


ainst Sovict ¢ 


Senator Prtrn H. Dominick. The peace of 
the Free World depends mieric.c: 
“stren:th—cconomic, moral 
strength. 

Tae richt to wake up unafrald ts every 
American's heritage, secu tn the knewl- 
edee that this country is [69 stronm to ate 
tack. There can be no partisan politics tn our 
eforts to maintain thie wel. It ts teo sme 
portant to mankind. But Iet’s look at the 
record. 

We are told of bomb 
tle rifle malfunctions ao luck of proper 
jJunzie gear. We h: neo new nehter wre 
Craft and the VEN {5 state a qitestiog mora. 
16" naval fre power trot batuleshins hive 
been hterally kept in moth Is, ated rey at 
Cons: onal etfurts to OLtam an antl-nis- 
sile system have been sui: ty thrust aside 
untal this yer. 

In the meanwhile, the d Chinese hare 
been steadily exp.sidinee rt nuclear 
BUUty. The Soviets have curpassed us in de- 


tages. automa- 


lverable nuclear mezatonmnr 
developed a tractional orbit nuetese bomb 
and six new fyhter-bomber alrerstt systems, 
They have the k t submarine deet in the 
orid and they are toon thelr way toward 
on of an nintteriweale syotemn  , 
ce menaced now—-not temorrow OF 
te, but now, The 
ipertority, developed 
wer has rapidly dine 
on has developed 
new doctrine Tovret Sire 
Detter than aAm- a Supremacy 
i a4 erous doctrine ust be reversed 
while there 15 time. Peace, with {ree 
dom, ts inseparable frum American strength. 
Let's keep tt. 


Senator Towrn. I'm here tontzht to tell 
re we believe the ur majority of 
Americans stand on Vict 
First and foremost we d fur the alle 
Outs ort of our half-n Vegresg BIC22 
and woulen—materatd ott and moral sup- 
port. 
' We stund for military success in Vietnam 
that will enable the Vietnam to rebuild 
a free nation. 
Je stand for an era of 7 
that wrl embrace all of 
We stind for the ele 
erica.’s Vast air and sev 
a for quarant: 
nes SO that he cs 
Teotstance 
Vietnam as we did 
in Greece, Berlin, Nore 
sStaund for the complete p 
ican 


th that ter far too lor 
deteatinge policy of “grnd 
hav “sraduatisim” p exused us to pull 
our punches: it pr the fighting: it 
‘Cort cmerican lives unnece Iv. This wat 
could be over today if the Johnson Admun- 
istration had acted with determination in- 
hi vaciliattor, 
Itvis no wonder that the cummtrmoet enemy 
seed about Aner intentions sed 
n detern ten. The Admin- 
pins-pung p neewnents have 
Perzicans cor . 
suut this cen Republican Ad- 
munmistrations hare under-ioed how to mainte- 
7 td peace. Today. we understand what 
peace demands, 
The mation st%ers from a “peace gap” 
which we are determuncd to close. 


Con;sresswoman Citantorte T. Rero. Yes, I 


istration’. 


sr lett for Vietrarm 
all pare 
ware as decp- 


too. 
So—we must unpese 
of disci 
While 
We unuiet be certain ¢ 
ptpport. We tats 


our elves the kind 
soldier sons, 


your Whole= 
Mat the 


Yeo cien tte Vitertgu ers cutidl thet th Rtwewe how 

Ge it. Above all, these mut de no false 
pretnt wes, 

Tore thee 16.00u Lamia. } 
final, terribie price of Seeder, 
Casttalty Insta comtinue te ry. We must be 
certatsa tint the Mves whieh tnese beer lost 
Will net bite been sacrigeed tn vialn, 


Yet. 


Congressman Grraro Foro, What you've 
seen is a pleture of our partly, how we look. 
what we think. how we feel ane why we 
Deheve there must be better Ways to run 
our country. 

Only by traci: {nets can we, as one nation 
and one people, move forward to tore in 
our time a more perfect Union, 

not to have Senator Dirk- 
pen by my side. We've missed him tonight 
and want hun db, soon, 

“e have told the truth as we see it about 
the state of the Ution. 

We're proud of our party and its leaders 
from Abraham Lincoln to General Eisen 
hower, We're proud of legislaters Uke those 
you've Just scen—of Our 29 Front Cor 2088 
and the youns; men and women coming up 
and taking charge, 

Two-party competition 
Great und Keep 
und problem: 
the issucs—-not less. 

We, the most powerful nation d people 
in history, toss ‘ind turn with tie udes of 
discontent, seethe with the Imjustic of 
hope denied, grope with the burdens of 2 
war unwon,. 

In the year just passed we have watched 
ont cities erupt and our savings crode. 

But Americans sure nemher quitters nor 
losers. 

We can take the hard truth, make the hard 

and put our country’s fucure first. 
1 power and spiritual strength we 
have. Great leadership we shall find. 

Now we must At together—not fight 
each other. And we, cach one of us, Must 
look deep into his conscience, searching to 
establish what ts truly American, hoping to 
find a new A ma that unites the dreams 
and serves the needs of all of us. 

This generation of Americans, ‘and the 
next and the next. will once again establish 
justice. ensure domestic tranquility, pros 
vide for the common defense. promote the 
ceneral welfara und secure the diessings of 
nberty. 

We will not be distracted by the shrill dis- 
cords of the spoilers. 

We will not sorted by the coom's day 
fantasies of the fearful. 

Let us instead hear this: “Be strong and 
of a good couruce, be not afraid, neither 
be thou dismayed: for the Lord thy God 1s 
with thee.” 


America 
, aire igh 
we need more airing of 


inace 


We will po forward with high hearts and ww 


ready hands for the hard work ahead. 


— 
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I hereby certify that copies of the foregoing 
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W. Theodore Pierson, Esq. 

Pierson, Ball & Dowd 


1000 Ring Building 
Washington, D.C. 20036 


Attorney for the Republican National Committee 
David H. Lloyd, Esq. 
1229 - 19th Street, N.W. 
Washington, D.C. 20036 
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Daniel Marcus 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 


Vi Washington, D. C. 20554 


In re Petition of 


) 
) 
REPUBLICAN NATIONAL COMMITTEE | ) 
For Relief Against ) 
) 
) 


COLUMBIA BROADCASTING SYSTEM, INC, 
To: The Commission 


OPPOSITION OF REPUBLICAN NATIONAL COMMITTEE 
TO COLUMBIA BROADCASTING SYSTEM, INC. 
PETITION FOR RECONSIDERATION 


cc  —— 


opposes the Petition for Reconsideration filed by the Columbia Broad- 
casting System, Inc. (CBS) on September 3, 1970, to that portion of the 
Commission's Memorandum Opinion and Order released August 18, 

1970, (FCC 7C-881), requiring CBS to afford time to the RNC or some 

other partisan Republican spokesman to respond to a July 7, 1970, broad-_ 
cast on the CBS network by the Chairman of the Democratic National 
Committee (DNC) on the CBS network. In support of its opposition, RNC 4 


states as follows: 
DISCUSSION 
As in the case of the DNC Petition for Reconsideration to which 
we have previously replied, a fundamental defect permeating the CBS 
Petition is its refusal to recognize or accept the Commission's well- 
- supported factual conclusion that the DNC broadcast of July 7, 1970, was < 
partisan rather than issue-oriented and that it was that factor alone which’* 


brought the July 7 broadcast within the "political spokesman arena" of 


the Fairness Doctrine. . 
271 


3 = 


CBS' contention that, "The RNC petition failed to point to any 
content of the July 7 broadcast supporting the contention that it was 
basically party-oriented rather than issue-oricnted; nor does the 
Commission's opinion analyze the content of the broadcast, " (Pet. 

p. 7) is erroneous. Basically, RNC, in its original Petition for Relicf 
alleged that Mr. O'Brien's speech was in its entir sy! par ‘ty-oricented, 

As we stated therein, "On the whole, (Mr. O'Bricn's broadeas st] was 

a political attack on the President and his party coupled with a closing 
commercial that funds be contributed to support DNC's goul of ousting 
Republicans from office. It directly raised the fresh issue not specifically 
treated by any Presidential speech: which political party should hold 


power." In further elaboration of this point, RNC stated as follows in 
| 
| 
“The O'Brien format was to take tapes and quotes 
’ from President Nixon's previous appearances, treat them 
as promises, and then attempt to show that the performance 
had not matched these promises. Primarily, his treatment 
of other issues and problems was to acknowledge their 
existence and assert that the President had not solved them, 
all of which led up to the following punch-line: 


its Reply to the CBS Response: 


'The Democratic Party and the Democrats in 
Congress accepted that challenge a decade ago -- 
and we rededicate ourselves today. ' 


: | 
"And after that the following message: 

'For more information concerning the Democratic 
Party! s alternatives to the policies of the Nixon Admini- 
stration, write: Democrats, Box 3456, Washington, D.C. 
20010'. 
trhen, after five minutes of commentary, there was an 
appeal to the viewers to send in money for the clear and 
ostensible purpose of ousting the Republican Poa from 
power. "2/ 


It was further noted that while Mr. O'Brien recited the problems 


1/ With the possible exception of two minutes. 
2/ Reply of the RNC to CBS Response, p. 1-2. 


2¢2 


Ga 

facing the nation, on nearly all such issucs he was remarkably neutral 
and presented firm convictions almost solcly on the issue of "which 
party." 

RNC submitted the complete script of the O'Brien July 7 broad- 
cast as part of its Pctition for Relief. It was with this script before it 
that the Commission concluded that, with the possible exception of two 
minutes of the O'Brien broadcast directed to the Cambodia situation, 
the 25-minute O'Brien broadcast had been "person or party" oriented 
rather than issue-oriented. (Op.n. 25, p. 23, par. 5% p. 24). Contrary 
to CBS! allegations (Pet. p. 7), RNC did not proceed on the assumption 
that no matter what was actually discussed by Mr. O'Brien his status 
as party chairman transformed the broadcast from one presenting sub- 
stantive issues into one that was peculiarly partisan. Rather, RNC 
permitted the content of Mr. O'Brien's broadcast to speak for itself. It 
was this conclusion that the broadcast was "person or party" oriented 
which led the Commission to hold that the July 7 broadcast fell into the 
"Dolitical spokesman arena" which raised a new issue creating new and 
different fairness obligations on the part of CBS. 

CBS alleges that the Zapple ete! cited by the Commission is 
inapposite here since that ruling was directed to a situation limited to 
spokesmen for specific candidates. This is clearly an overnarrow con- 
struction of the principle underlying the Zapple ruling. As stated by the 
Commission in this connection, (Op. par. 56,p.24)"... if during an 
election period, a network sold time to the RNC Chairman who made an 
attack on the Democratic Party, the fairness doctrine would be applicable,” | 
and time would have to be sold, upon request, to the DNC for a response, " 
and, alternatively, "If the attack had been made on free time, then free 
time should be afforded for the response." Manifestly, the principle 
of the Zapple ruling is equally as applicable to a spokesman for a politica? 


party situation as it is to a spokesman for a specific candidate situation 


« 


8/ Letter to Mr. Nicholas Zapple, 23 FCC 2d 707 (1970). Sa 
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since, in either situation, the right of the electorate to be informed 
is the ultimate right to be protected. 4! 
CBS contends that the Commission! 's decision in the Hays ruling 
fin 1968 that the response of Repu blican Congressional leaders to 
President Joimson's State of the Union Message did not give a a right 
to further reply rights for Democratic spokesmen cannot be reconciled 
with the Commission's ruling in the ruling of the RNC Petition. CBS 
has ignored the substantial clarification of Fairness Doctrine obligations 
made by the Commission and the courts since the Hays 1968 decision, 
which indicate that the Hays ruling, if made today, would be pec oo 
from that rendered in 19 68. 

Faced with the irrefutable evidence that the O'Brien broadcast 
was “yerson or party" oriented, CBS now seeks to justify the broadcast 
by attributing a partisan orientation or an “indirect partisan impact” to 
the President's remarks and appearances. (Pet. pp. 9-14). While con- 
ceding that the President's “need to obtain significant support from 
members of the opposition in Congress (whether or not the opposition 
party is in control of either House) militates against blatant partisanship 
on the part of the President" (Pet. p. 9), CBS nevertheless has culled 
the records of the President's remarks during his first eighteen months 

n office and has cited five short and transient responses made by the 
President during press conferences which they construe to be partisan 
in nature. If this is all that CBS could uncover concerning alleged’ 
partisan attacks made by the President in the 37 live nationwide appear- 
ances he made during his first eighteen months in ‘office, it is readily 


apparent that his appearances could not be characterized as “person or 


ee : 

4/ It is also irrelevant to the issue that the July 7 proadcast did not result 

from a request by DNC for broadcast time, but rather from the affir- 
mative voluntary decision of CBS. (Pet. p. 8). The applicability of the 
Fairness Doctrine*is not dependent upon whether a controversial issue 
is created by the voluntary action of the broadcaster or pursuant to 
a request for time by some person desiring to air onc side of a one 
versial issue. 


274) Sce Red Lion Broadcasting Co., Inc. Vv. 356. 395'U.S. 267, and 


-5- 
party" oriented rather ‘than issue-oricnted and thus do not resemble 
in the least the 25-minute blatant partisan attack made by Mr. O'Brien 
during the DNC br oadcast of July 7, 1970. Moreover, an examination 
of examples cited by CBS reveals that many of them involved requests 
of Congress to act on the administration's program or criticism of 
Congress for not so acting. Since Congress is made up of both Democrats 
and Republicans and since there are members of both parties who support" 
and oppose various administration proposals, it takes a strained con- 
struction to construe such remarks by the President as partisan in 
nature limited to an attack on the Democratic members of Congress as , 
such. None of the remarks cited by CBS could be construed as creating .« 
a sharply defined issue as to which party should govern. 
CBS' elaborate documentation of the extensive presentation by 
CBS during the past several months of the views of President Nixon and 
other Republican spokesmen on various issues mentioned in the July 7 
broadcast set forth in Exhibit 1 to the CBS Petition is irrelevant to the 
issue at hand. None of the material quoted in Exhibit 1 dealt with the 
"berson or party" issue raised by Mr. O'Brien for the first time concerning 
which political party should hold power. : r 
CBS has' raised a question as to the nature of the supervision it 
might have exercised in connection with the DNC broadcast so as to avoid, 
the problems raised by this case. The Commission's Opinion answers + 
this question quite clearly. If CBS intended the DNC broadcast to be issue* 


oriented, it should have exercised such supervision as was necessary to ” 


make certain that it was issue-oriented. Having not exercised such super-{ 
a 


vision, CBS permitted the broadcast to enter into the "political spokesman 
arena" which placed new and different obligations upon CBS than would. 
have been the case if the program had remained issue-oriented as CBS: 


has stated it intended. sy CBS! implication that journalistic supervision 

&6/ It is noteworthy in this regard that the Commission's Opinion placed ., 
no prohibition or restriction upon CBS' journalistic right to permit 
the broadcast of purely partisan statements by political parties sub- 
ject only to the political spokesman fairness principles covered by 
the Zapple ruling, supra. 
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at hand and discuss anything he desires. | 


-6- 
on its part is inconsistent with the Commission's holding in Part C 
of its August 18 Opinion that an “uninterrupted opportunity" must be 
provided for a response by an appropriate spokesman for the opposition 
to the President on the Indochina war is a makewcight. (Pet. p. 15-16). 
While the Commission held that an "uninterrupted opportunity" should 
be provided for such responses, it did not hold that CBS could not 
exercise the necessary supervision to assure that responses be directed 
to the Indochina war issue rather than ranging off into some totally 
unrelated "person or party" oriented subject matter. As the Commission 
implicitly recognized in the instant case, a licensee does not have to 
permit a responder under the Fairness Doctrine to depart from the issue 
CBS cites ‘a parade of horrors of what might occur et the Com- 

mission's ruling on the RNC Petition is allowed to stand. | (Pet. pp- -16, 
22, 24). Cutting through these examples CBS' basic contention is that 
under the Commission's ruling any attempt to balance Presidential 
appearances through presentation of a response by those of a different 
political persuasion will fail, since any balance thus achieved could be 
immediately destroyed by the duty to present the President's views again 
through some other spokesman of his party. (Pet. p. 16). CBS also 
suggests that the RNC ruling, if affirmed, would apply to any response 
to a Presidential broadcast by any political figure regardless of the issues 
discussed. These arguments are clear distortions of the scope of the 
Commission's Order. Thus, the Commission explicitly aoe that its 
holding was limited to the facts of this case and specifically to the one 

DNC broadcast of July 7. It also rejected the contention that a national 
committee is an inappropriate spokesman to respond to policy issues 
raised by Presidential appearances. There is nothing explicit or implicit 
in the Commission's decision which indicates that discussions of views 
on controversial issues contrary to those expressed by the President 
by someone of different political persuasion would be’ construed to be 


partisan-oriented solcly because of this fact. On the contrary, the 
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Commission made perfectly clear in its Opinion that its only reason 
for ercating a right of reply for RNC was that the O'Brien speech was 
partisan rather than issue-oriented. If the O'Brien speech had been 
issue-oricnted, no such right of reply would have been created in the 
political spokesman arena. Thus, there is no merit whatsoever to 
CBS' suggestion that if the RNC ruling is affirmed, it would apply to 
any response to a Presidential broadcast by any political figure regard- 
less of issues discussed. Furthermore, the Commission has made 
clear that the question of whether a discussion is "issue-oriented" or 
"p arty-orientcd”™ is not to be determined on the sole basis of whom the 
spokesman may be but rather on the form and content of the discussion 
itself. The problem of making such a determination is no greater than 


the problem of determining any other issue of fact which may arise under Ss 
. 4 


« 


the Fairness Doctrine. 
i Finally, we believe that it is singularly inept for CBS to juxtapose , 

the various appearances of the President on television against the “single , 

25-minute broadcast" by DNC without reference to the balance achieved 

by the network's presentations of numerous other spokesmen who have 

expressed views contrary to those expressed by the President such as 

those which CBS has so elaborately documented in recent proceedings. — 

Nor can we believe, after CBS' numerous recent arguments to the 

contrary, that it is here urging that the Fairness Doctrine is a person- 

or-party-oriented policy much after the fashion of the equal time provision§ 

of Section 315 which compels it to grant the "Loyal Opposition" (DNC) the * 

chance to speak whenever the President speaks regardless of the issues 

raised by the President and without regard to the issues, new or old, 


treated by the DNC appearance. 


- 


. id z : . 

21 See for example, CBS documentation in exhibit attached to its July 22, i 
1970, Response to the Democratic National Committee Request for a 
Declaratory Ruling Concerning Access to Time on Broadcast Stations.”™ 
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CONCLUSION 


On the basis of the foregoing premises and all of the facts of 
record, it is respectfully submitted that the Petition for Reconsideration 
filed by the Columbia Broadcasting System, Inc. in the above-entitled 

/ proceeding should be denied. | 

The Commission has recently stated that it expected all pleadings 
to be filed by mid-September and did not intend to permit resolution of 
the issue to be unduly delayed. (Pub. Not., Rep. No. 9301, ‘Aug. 28, 1970). 
In the interest of expediting the final resolution of this matter, we have 
accelerated the filing of this Opposition to a date considerably less than 
the ten days permitted by the rules. In line with the Commission's 
statement that all pleadings in this proceeding should be filed by mid- 


September, we respectfully request that, in view of our accelerated 


filing of this Opposition, CBS be ordered to file any reply it may desire 


to file thereto on or before September 15, 1970. 
Respectfully submitted 


Le 

W. Theodore Pierson | 
PIERSON, BALL & DOWD 
1000 Ring Building 
Washington, D. C. 20036 

Attorneys for 


Republican National Committee 


September 8, 1970 7 BB ett 
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J hereby certify that copies of the foregoing Opposition of 
Republican National Committee to Columbia Broadcasting System, 
Inc. Petition for Reconsideration were hand delivered, this cighth 


day of September, 1970, to the following: 


Joseph DeFranco, Esq. 
2020 M Street, N. W. 
Washington, D. C. 
Counsel for the Columbia Broadcasting System, 


J. Roger Wollenberg, Esq. 
Wilmer, Cutler & Pickering 
900 17th Strect, N. W. 
Washington, D. C. 
Counsel for the Columbia Broadcasting System, 


David H. Lloyd, Esq. 
1229 19th Street, N. W. 
Washington, D. C. 20036 
Counsel for the Democratic National Committee 


Varo oeae IK. v (heaoa- 


Vernon C. Kohlhaas 
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: Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re Petition of 


REPUBLICAN NATIONAL COMMITTEE 


For Relief Against 


COLUMBIA BROADCASTING SYSTEM, INC. 


To: The Commission. 


. 
e 


REPLY OF THE DEMOCRATIC NATIONAL COMMITTEE 

The Democratic National Committee (DNC), by its 
attorneys, hereby submits its reply to the Opposition 
of the Republican National Committee (RNC) to DNC s 
Petition for Reconsideration filed on August 20, 1970. 

RNC's Opposition to DNC's Petition for Regon- 


| 
sideration is a hodgepodge of misstatements, incon- 


sistencies and non sequiturs. _ | 

RNC has either honestly misunderstood DNC's 
position or it has deliberately misconstrued it in an 
attempt to divert attention from the critical issue 
in the aoe That issue is whether a 24-minute broad- 
cast by DNC at 10:30 p.m. on July 7 so imbalanced CBS" 
previous 18 months of broadcasting -- including 434 


| 
minutes of prime time presentations by President Nixon -- 


that CBS is required under the fairness doctrine to 


° 


permit RNC to respond. 
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bound volume 


2- 


RNC's fundamental misstatement -- made no less 
than three times in its nine-page brief (pp. 2, 3, 8) -- 
is the assertion that DNC is claiming "a right of access 
to broadcast facilities . . . over and beyond the Fair- 
ness Doctrine right of the public to be informed." RNC 
then compounds its mischaracterization of DNC's position 
with the contention that DNC is rearguing its petition 
to the Commission of May 19, eon Nothing could be 
farther from the truth. The May 19 petition dealt with 
the divergent policies of more than 7,000 broadcast sta- 
tions regarding the sale of air time to responsible 
entities. The instant controversy concerns only the 
question of whether one broadcast on one occasion has 
violated the fairness doctrine. There is nothing in- 
volved here “over and beyond" the fairness doctrine. 

DNC's position is simply that the Commission 
failed to apply correctly the well-established principles 
of the fairness doctrine when it considered the script of 
the July 7. broadcast in isolation or only in connection 
with CBS' broadcast of five Presidential addresses on 
the war in Indochina. It is axiomatic that under the 
fairness doctrine the Commission must consider the broad- 
caster's overall presentation on the issues inovlved 


17 Democratic National Committee, FCC 70-861, released 
August 12, 1970. 
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in evaluating whether there has been a balanced and fair 
discussion of contrasting points of view. The Commission's 
decision -- and the record upon which it was based -- 
demonstrates conclusively that the Commission failed to 
make this essential investigation. | 

RNC is schizophrenic on this point. First, it notes 
"DNC's faulty understanding of the Fairness Doctrine" 
because of DNC's catalog of "a long list of subjects with 
which the President dealt in his appearances . <5 without 


any consideration of balance achieved by the network's 


or modes . -.." (P. 2, emphasis added.) RNC would thus 


seem to concede that CBS' prior presentations must be consid- 


ered. Yet, incredibly, one page later, RNC makes the reveal- 


ing statement: "DNC's elaborate attempt to demonstrate that 


imbalance exists in discussion of the issues is completely 


irrelevant." (P. 3, emphasis added.) 


Balance is the only consideration which is relevant. 


We have respectfully uxged the Commission to reconsider the 
gaping imbalance which had existed -- and, of oat in 
large measure still exists -- prior to the July 7, 1970, 
broadcast. In the 18 months prior to DNC's 24-minute broad- 
cast, CBS, like the other major television networks, had 


telecast 
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-- Four hundred thirty-four minutes of President 
Nixon's prime time presentations, covering a wide 
range of issues, including each one discussed in 
the July 7 broadcast; 

-- No less than twenty-three other live Presi- 

dential presentations, including a well-publicized 

twenty-two minute address at Noon on the state of 
the economy, which included several undisguised 
attacks on the Democratically controlled Congress; 

-- By CBS' count, over one hundred minutes of state- 

ments by other Administration or Republican spokes-— 

men on the identical issues discussed on the July 7 

Been seen aigae Appendix to CBS Petition for Recon- 

sideration, filed September 3, 1970.) 

During this period, CBS and the other networks per- 
sistently refused to permit any effective reply to the 
Presidential presentations. Yet, RNC apparently insists 
that all of these presentations were somehow unbalanced by 
the 24-minute July 7 broadcast. 

As with the issue of balance, RNC's brief is split 


against itself on the question of the partisan nature of 


. 


i/ These 100 minutes were accumulated in the six-month 
period prior to the July 7, 1970, broadcast. It may 
reasonably be assumed that no less than twice that amount 
was amassed during the first 12 months of the Nixon 
Presidency. 


5 - 
| a. 

the July 7 broadcast. First, RNC states that a "funda- 
mental defect permeating the DNC petition is pe Meee rt 
failure to recognize the Commission's well-supported 
factual conclusion that the DNC broadcast of suly 7, 
1970, was partisan... ." (PB. 3.) On the next page, 
however, RNC writes: "Conceding the partisan nature of 
the O'Brien broadcast, DNC now seeks to justify the 
broadcast by attributing a partisan orientation to the- 
President's remarks." (P. 4, emphasis added.) 

To clear up RNC's obvious confusion, we reiterate 
our belief that the July 7, 1970, broadcast was partisan 
in precisely the same manner that virtually every one of 
the President's appearances has been partisan. Each side 
has presented his party's view on the critical issues of 
the day and has suggested the auhers party's faiinre to 
deal with the matters successfully. Certainly RNC does 
not mean to suggest that the Republican National Committee 
has a view different from that expressed by the President 
on the war in Indochina, the economy or crime. This view 
has been heard repeatedly by the American television public, 
and CBS should not be forced to broadcast further reitera- 
tions of it by RNC or other partisan Republican spokesmen. 


RNC apparently contests the objectively verifiable 


fact that President Nixon has used the forum of television 
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repeatedly to make blatantly partisan attacks on former 
Democratic administrations, the incumbent Democratic 
Congress and even on individuals who have served in 
previous Democratic administrations. RNC alleges that 
after an "exhaustive search" DNC could cite only three 
blatantly partisan attacks. We had assumed that RNC 

was familiar with the meaning of the words "for examole" 
which appeared immediately before the three illustrations 
(DNC Pet., p. 8). The record is replete with instances 
in which the President has made such partisan attacks. 

We did not believe at the time of the filing of our peti- 
tion, nor do we believe now, that it would aid the Com- 
mission in a resolution of this matter to set out each 
instance of Presidential partisanship. 

It is, however, worthwhile noting that RNC is 
simply wrong in asserting that the July 7 broadcast "made 
no attempt to reply to the President's statements in the 
three examples" of partisanship cited. 

With respect to "jawboning" which President Nixon 
termed “hypocritical and dishonest," Mr. O'Brien stated: 
"The President must use his great personal influence to 
roll back inflationary wage and price decisions just as 
President Kennedy and President Johnson did on many oc- 


casions." 
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With respect to Congress" record on appropriations, 
| 
which President Nixon called the "worst in [our]! history," 


Mr. O'Brien stated: 


"Only a few days ago Congress overrode 
another Nixon veto and so restored funds to 
build Gesverately needed hospitals and mental 
health facilities for the nation's sick people. 
The President turned down this bill because he 
said it was inflationary. But more than two- 
thirds of Congress -- including a majority of 
the members of the Republican Party -- voted 
to allocate for hospitals some of the monies 


cut from the budget. 


* * * 


“Once again, we must look to congress for 
leadership. 


"It was Congress that more than aouliea 
President Nixon's initial request for an in- 


crease in Social Security providing a badly 
needed 15% increase." 


These two illustrations also serve to demonstrate 
again the emptiness of RNC's basic position that the 
July 7 broadcast was not issue oriented. virtually every 
word in the July 7 broadcast was directed to an issue of 
public importance which had earlier been addressed on the 
CBS Network at greater length by the President and other 

! 

Administration and Republican spokesmen. As noted in our 
original petition, the Commission cited no issue, and 
could cite no issue, which was raised for the first time 


in the July 7 broadcast. Given this fact and the fact 


that RNC apparently rests its case on the proposition 


that the program was not issue oriented, we are, of 
course, completely mystified by RNC's concluding 
assertion "all that the Commission has done is 
rule that DNC's July 7 broadcast raised a new issue to 
which the ss Doctrine is applicable ...." (PR. 8, 
emphasis added.) 

The logic in RNC's concluding argument that DNC 
has no standing to seek reconsideration of the Commis- 
sion's decision is similarly baffling. RNC's syllogism 
appears to be as follows: (a) there is no right of access 
to television "over and above" the fairness doctrine; thus 
(b) there was no "imbalance" prior to July 7, 1970; and 
thus (c) there can be no injury to DNC in requiring RNC 
to have air time to rebut DNC's response to the puesreane 
A more totally unrelated set of propositions is hard to 
imagine. 

It is not necessary to repeat here the three grounds 


adequately set forth in DNC's petition justifying DNC's 


77 RNC'Ts precise language is as follows: 


"DNC's argument, as previously discussed (p.2) is 
based on its claim of a right of access over and 
beyond the Fairness Doctrine right of the public 

to be informed and runs counter to the statute and 
Commission and court decisions. Since DNC's claimed 
‘imbalance’ is thus based upon a totally erroneous 
premise and has no legal significance, it cannot 
serve as the ‘injury in fact’ required to confer 
Standing." 
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intervention in this matter (Pet., pp. 1-5). Nothing 


could dramatize more eloquentiy the grievous injury DNC 
has sustained than the fact that CBS has informe DNC 
that as a result of this Commission's order it is post- 
poning indefinitely its "Loyal Opposition" oe 
Thus, unless the Commission acts and acts promptly 
to correct its plainly erroneous application of the fair- 
ness doctrine, RNC will have succeeded in its ultimate - 
purpose: to still the voice of responsible dissent and 


opposition on the most powerful communications medium in 


our nation. 


On August 28, 1970, RNC filed a Petition for Further 
Relief in which it asked the Commission to direct CBS to 
provide RNC with prime time by a date certain. DNC will 


| 
not respond separately to that petition since the CBS op- 


| 
position demonstrates that a grant of the relief requested 
therein would be untoward departure from the Commission's 
past treatment of fairness doctrine matters. DNC does 


wish to note, however, its belief that it would be totally 
| 
inequitable for RNC to be afforded access between now and 
1/ 
the November elections. Obviously, RNC hopes that its 


———— | 

lf The fund solicitation announcements which were carried 

on a few stations following the July 7 broadcast have 

nothing to do with the fairness doctrine questions involved 
here. Those announcements were paid for at regular commercial 
rates. Under the Democratic National Committee} and Zavple 
rulings, RNC can purchase spots in response to those run by 
DNC. 
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appearance would have an effect on the elections -- 
otherwise it would be satisfied to wait until this matter 
12S been fully adjudicated. The DNC broadcast occurred 
two months aco and more than four months prior to the 
elections at a time when the identities of candidates 
for party nominations were not even known. RNC wants 
access, however -- thirty days prior to the election -- 
after the slates for the general elections have been 
selected. Fairness does not require -- indeed, it 
militates against -- the relief requested by RNC in this 
regard. 
Conclusion 

In view of the facts and arguments contained in 
DNC's Petition for Reconsideration and in view of RNC's 
utter failure to rebut a single point therein, DNC 


respectfully renews its request that the Commission 


promptly reconsider its August 18, 1970, opinion and 


order and dismiss the July 13, 1970, complaint of RNC. 


Respectfully submitted, 


DEMOCRATIC Sy We EE 
wy ALM! Hil vi 


David H. rise 
Irvin B. Nathan 
\ 1229 19th Beenie N.W. 
Of Counsel: | Washington, D.C. 20036 
Its Attorneys 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In re Petition of 


) 
) 
REPUBLICAN NATIONAL COMMITTEE ) 
for Relief Against ae) 

) 

) 


COLUMBIA BROADCASTING SYSTEM, INC. 
To: The Commission 


REPLY TO OPPOSITION OF REPUBLICAN 

NATIONAL COMMITTEE TO COLUMBIA 

BROADCASTING SYSTEM, INC. PETITION 
FOR RECONSIDERATION 

This pleading is filed by Columbia Broadcasting 
System, Inc. (CBS) in reply to the Opposition of the 
Republican National Committee (RNC) to the Petition for 
Reconsideration filed by Columbia Broadcasting System, Inc. 
in the above-captioned proceeding. 

In its Opposition, the RNC has failed to come to 
grips with the central arguments advanced in CBS' Petition 
for Reconsideration. It has been unable to demonstrate that 
the distinction between "party-oriented" and "issue-orienteda" 
discussion, upon which the Commission's ruling in this case 
rests, is a rational or legally permissible one, or that it 


can be meaningfully applied in evaluating the content and 


character of broadcasts such as the July 7 O'Brien broadcast. 


The: RNC continues in its opposition to take the 


view that Mr. O'Brien simply did not discuss substantive 


issues in the July 7 broadcast, and that the broad¢ast cannot 
| 

therefore be characterized as a response to the President on 

those issues. The RNC's position, apparently, is that the 


broadcast was not issue-oriented because its approach was to 


contrast the promises of the Nixon Administration with its 
alleged failure to meet those promises on a number'of issues 


rather than to "discuss" those issues. 


This distinction is untenable. Mr. O'Brien's 


|: 
criticism of the Administration's alleged failures; to solve 


the nation's economic problems or to reduce crime ox to ensure 
equal rights for all Americans represented a discussion oe 
those issues. Mr. O'Brien suggested specific alternative 
policies to those of the Administration ina number of the 
areas he discussed. . 
Since Mr. O'Brien devoted the July 7 broadcast to a 
@Giscussion of issues of national importance, a concitision that 


the broadcast was basically "party-oriented" can emerge only 


from a process of judging, on a line-by-line basis, whether 
particular comments on public issues are so tinged with 
partisanship as to cross the invisible line separating issue- 
oriented and party-oriented remarks, ox whether the tone of 
the broadcast as a whole is such as to cross that line. Will 
reasonable men or reasonable licensees or, for that matter, 


reasonable Commissioners be able to agree as to when that line 
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is crossed? As discussed in greater detail below, to ask that 
these kinds of judgments be made is to assign to both licensees 
and the Commission a task that is as inappropriate as it is 
impractical. In a nation in which issues are characteristi- 
cally defined and debated along partisan lines, the distinction 
between "issue-oriented" and "party-oriented" discussion is a 
meaningless one. 

In any event, the character of Mr. O'Brien's response 
parallels that of the President's prior appearances. Mr. 
O'Brien is, of course, a partisan political figure; and when 
he comments on public issues, there is likely to be a "partisan" 


tone to his remarks and occasional outright partisan statements 


* 
such as to the two cited by the rnc. 2/ But, as demonstrated at J 


length in our Petition for Reconsideration and not seriously 
contested by the RNC, the same partisanship is an inevitable 
accompaniment to the remarks of Congressional party leaders 

(as in the Republican response to the 1968 State of the Union 
Address) and of the President himself, who is chief spokesman 


for his party as well as chief of state. 


*/ The RNC has been able to single out only two remarks, at 
the end of the O'Brien broadcast, that can be said to refer 

to the Democratic Party in a context in which specific substan- 
tive issues are not being discussed. Surely two such remarks 
do not taint with a fatal "“party-orientation" the remaining 
98% of the broadcast, in which issues were discussed. 


Mr. O'Brien's contrasting of the record of the Nixon 


Administration with the proposals of the Democratic Party and 


| 
the actions of the Democratic-controlled Congress seems to us, 
: | 


qualitatively, no @ifferent from the instances in which the 


President has contrasted his Administration's record with that 
of his Democratic predecessors and criticized the performance 
| 
* | AS 
of the Democratic-controlled Congress. ~/ The RNC's opposition 


reflects an interesting double standard in this regard: Mr. 
O'Brien's contrast of the Administration's pexformance with 
that of the Democratic-controlled Congress is partyroriented, 
but President Nixon's criticism of the Congress is hot party- 
oriented because, after all, the Congress is made up of 


Republicans as well as Democrats. We wonder whether the RNC 


| 
would also have characterized President Truman's crusade 


i 
against the "do-nothing" 80th Congress (controlled by the 


Republicans) as similarly free of partisan overtones. 


| 
*/ See CBS Petition for Reconsideration, pp. 10-14. Compare, 
for example, the President's statement that "This Congress has 
the worst record in terms of appropriations bills of any 
Congress in history" with the following remarks of Mr. O'Brien: 

| 

"But it was Congress, not the President, | 

that cut five-and-a-half billion dollaxs'§ 

from the Pentagon budget. And when 

Congress tried to channel less than a 

quarter of that money into educational 

and health programs -— libraries, books, 

student loans -- the President responded 


with a nationally televised veto message- 


The RNC dismisses as a “parade of horrors" CBS' 
argument that the July 7 broadcast cannot be meaningfully 
distinguished from broadcasts by other public officials 
identified with the opposition political party, and that the 
Commission's ruling therefore threatens to render nugatory 
the use of partisan responses to the President as a means of 
complying with fairness doctrine responsibilities and coping 
with any imbalance created by the increasingly extensive use 
of television’ by the President. The Commission's holding, 
states the RNC, was limited to the facts of this case. At 
the same time, however, the RNC does not even attempt to 


distinguish the contrary holding of the Commission in the 


* 
1968 Hays ruling,’ in which a vigorous, highly “partisan" 


response by Republican Congressional leaders to President 
Johnson's State of the Union message was held not to give 
rise to any right of reply by a Democratic spokesman. Rather, 
the RNC's position is that the Hays case was wrongly decided, 
and that subsequent developments have made that clear. 

In the first place, we do not see how the two subse- 
quent developments cited -- the Supreme Court's decision in 

kk 


KK 
Red Lion— and the Commission's .Zapple eee ee/ -- affect 


the validity of the Hays holding. The Red Lion case merely 


Letter to Honorable Wayne L. Hays, Commission Reference 
No. 8330-S, C2-105 (1968). 


Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969). 
Letter to Nicholas Zapple, 23 F.C.C. 2d 707 (1970). 
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upheld the Commission's general fairness doctrine and its 
specific application in the personal attack and editorial- 
izing rules. The issucs at stake in this case were simply 
not before the Court in Red Lion. | 
Moreover, as demonstrated in CBS' Petition for 
Reconsideration, the Zapple ruling is inapposite here, for 
several reasons. First, as @iscussed above, the leader of 
the other political party -- the President -- has already 
been afforded time to speak on the issues in question. 
Second, the O'Brien broadcast did not take place Son) 


election campaign context, in which it is appropriate to 


focus more on whether candidates and their seckesnee have 


been equally treated than on whether all sides of issues have 
been given fair exposure. Finally, the suly 7 broadcast 


resulted from an affirmative G@ecision by CBS, exenctsiaG its 


responsibilities as a licensee, to redress the imbalance 


created by Presidential broadcasts by broadcasting views in 


answer to the President's; it was not a "gift" of time in 
| 


response to.a party request. For these same OOSOEE YS the 


Zapple ruling would not apply to the Hays situation and in 


no way undermines the Hays ruling. 


Thus, not only has the RNC failed to distinguish 


the Hays ruling; it has failed to provide any basis fora 


holding now by the Commission that the Hays ruling was 
incorrect. 

The RNC's conclusion that the Hays case was wrongly 
Aecided only serves to support our contention that the 
Commission's ruling here cannot be limited to this particular 
broadcast, and that the ruling calls into question the use of 
any partisan spokesman to balance Presidential television 
exposure. If the RNC is correct, CBS and the other networks 
will be able to carry a response by Democratic Congressional 
leaders as next year's State of the Union address by President 
Nixon only if they are willing to carry, also, a reply to the 
Democratic response by a Republican spokesman. Such a govern- 
mentally-imposed right of reply-to-reply will lead to imbalance 


and will make it more difficult for licensees to respond 


meaningfully to the significant fairness problems posed by 


the President's extensive use of television. 

The RNC suggests, as does the Commission's opinion, 
that the licensee's powers of "journalistic supervision" provide, | 
a meaningful way out of the dilemmas created by the ruling in 
this case. Under the Commission's noraincr however, it is not ° 
enough for the licensee simply to ensure that the spokesman he .« 
selects sticks to the issues that the licensee determines | ‘i 

* 


appropriate for discussion and response to the President. 


Rather, the licensee must ensure that those issues are not 


discussed in a way that is "party-oriented." Thus, the licensee 


can avoid the pitfalls of the Commission's ruling in this case 
only by reviewing beforehand the script of the selected spokes- 
man, making judgments as to whether particular remarks or the 
overall impact is "party-oriented," and requiring the spokesman 
to make necessary changes (e.g., eliminating partisan remarks 
or modifying the tone of the entire program in a way satisfac- 
tory to the licensee). 
We submit that it is highly undesirable for licensees 
to be placed in the position of having to judge whether remarks 
by responsible political leaders are soisacemionion or issue- 


| 
oriented, and having to require such leaders to adjust their 


remarks to avoid the reply-to-reply effect of the Commission's 


ruling in this case. Licensees should not be placed in the 
position of debating with public figures the question of what 
kind of language and tone they will employ.—/ In this Gelicate 
area, licensees may tend to err on the side of attempting to 


eliminate, wherever possible, vigorous criticism of the 


President, in order to avoid Commission review of their judgment 


and the possibility that they will be required to present a 


*/ Would it have been advisable or proper, for example, for 
CBS in 1968 to have required Representative Ford and the 
other Republican Congressional leaders quoted at pp. 17-19 of 
the CBS Petition for Reconsideration to revise their remarks 
to eliminate partisan criticism of President Johnson as a 
condition of broadcasting their reply to the DEES Os the 
Union address? 


reply to a reply that they feel is unnecessary. A Commission 
that has frequently expressed its commitment to the fostering 
of robust debate has promulgated in this case a ruling that 
can only have the effect of emasculating such debate. 

It is equally inappropriate and undesirable for the 
Commission to be constantly reviewing the remarks of political 
figures and making judgments as to their "partisanship." An 
independent administrative agency simply should not be placed 
in the position of evaluating the "partisanship" of replies 
to the President in order to determine whether the President's 
party is entitled to a further reply to a reply. 


Finally, we suggest not only that Hays was correctly 


decided and has not been overruled by Red Lion and Zapple, but 


also that any departure from the Hays ruling in this case 
would be plainly unlawful. The role to be assumed by the 
Commission under the ruling in this case and the effect its 
ruling will have in discouraging and burdening "partisan" or 


"“party-oriented" responses to Presidential broadcasts are 


s/f 


inconsistent with the First Amendment.— We have shown above 


*/ Even apart from the constitutional questions posed by the 
Commission's ruling, we suggest that the ruling exceeds the 
Commission's authority under the Communications Act to the 
extent that it expands the statutory requirement of equal 
opportunities beyond the carefully limited provisions of 

Section 315 of the Act. See the CBS Response to the Democra- 
tic National Committee Request for Declaratory Ruling Concerning, 
Access to Time on Broadcast Stations. 


< 


” 
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how the Commission's ruling would operate to discourage the 
presentation of vigorous partisan responses to the President. */ 
Licensees would tend to avcid partisan replies, thus reducing 
the scope and extent of partisan debate. The discrimination 
against "party-oriented" speech as opposed to "issue-oriented" 
speech is self-evident. Any such discouragement of and burden 
on partisan speech violates the First Amendment, which embodies 
this nation's commitment to vigorous, even caustic public debate. 
New York Times v. Sullivan, 376 U.S. 254, 270 (1964). 

Quite apart from its future effects in discouraging 
broadcast of robust partisan debate, the immediate jconsequence 
of reaffirmance of the Commission's ruling would be to require 
any licensee who presents a vigorous partisan response to the 
President to create an imbalance in the discussion of major 
national issues. If, as a part of his overall presentation of 


2 ; AA 4 
controversial public issues, a licensee presents a discussion 


of some of those issues by the President and, in part, balances 


this with a partisan reply by a spokesman for the opposing 


*/ Its inhibitory effect is clear -- not "speculative" as the 
Supreme Court found was the case with respect to the personal 
attack and political editorial rules in Red Lion, 395 U.S. at 
393. While the Supreme Court in Red Lion suggested that, even 
were there an inhibitory effect, the Commission could eliminate 
any problem of inhibition by compelling licensees to broadcast 
controversial issue programming, no such alternative exists 
here. Since the fairness obligation can be satisfied by an 
“issue-orientee" broadcast, there would be no reasonable basis 
for the Commission to compel licensees to present partisan 
replies. 
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political party, the licensee would be forced to present a 
second spokesman from the President's own party. Thus, the 
Commission's ruling will have the effect of favoring the 
spokesmen of arty which holds the Presidency. Such 
imbalance by government edict is inconsistent both with the 
mandate of the Constitution and with our basic national 
traditions. 


CONCLUSION 


For the reasons stated herein and in our Petition 
for Reconsideration, the Commission's ruling on the RNC 
petition is arbitrary and capricious, beyond the Commission's 
statutory authority and inconsistent with the Constitution. 

Oral argument was requested in our Petition for 
Reconsideration, and we respectfully reiterate that recmeste 
Such plenary consideration is surely warranted in view of the 
seriousness of the implications of this unprecedented ruling. 

Respectfully submitted, 
COLUMBIA BROADCASTING SYSTEM, INC. 


By /s/ Robert V. Evans 
: Robert V. Evans 


Of Counsel: s/ Joseph DeFranco 
: Joseph DeFranco 
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Before the FCC 70-999 


FEDERAL COMMUNICATIONS COMMISSION £2635 
Wachinoton, D.C. 2055%, 


In re Petition cof 


) 
) 
REPUBEICAN SADESEAE COSMETIEE ) 
for Relief Acaiast ) 

) 

-) 


COLUMBIA BROADCASTING SYSTEM, INC 
MEMORANDUM OPINION AND ORDER 
Adopted: September 23, 1970 ; Released: September 24, 1970 


By the Commission: Commissioner Bartley dissenting and issuing a 
statement; Commissioner Johnson concurring in the 
result; Commissioner H. Rex Lee dissenting. 


1. The Commission has under consideration two petitions for 
reconsideration of that portion of its fairness ruling, FCC 70-881, re- 
leased August 18, 1970, which relates to the complaint of the Republican 
National Committee (RNC) against the Columbia Broadcasting System, Inc. 
(CBS). The petitions for reconsideration were filed by CBS and the : 
Democratic National Committee (DNC). AY/ In addition, RNC has requested 
that CBS be directed to afford it response time prior to October 16 and 
to give twenty (20) days notice to RNC as to the time and length of the 
time to be allotted, 2/ 


2. In support of its request, CBS advances two major arguments: 
(a) that the Commission's decision cannot be justified under the tradi- ° 
tional fairness doctrine rationale and is inconsistent therewith and, 
(b) that the new doctrine created in the RNC decision creates serious 
obstacles to the achievement of fairness on a continuing basis. 


——K—— 


1/ Other pleadings before the Commission include: Petition for Recon- 
sideration filed by Democratic National Committee, August 20, 1970; 
Opposition filed by Republican National Committee, August 25, 1970; Reply * 
filed by DNC, September 9, 1970; Petition for Reconsideration filed by 

CBS, September 3, 1970; Opposition filed by RNC, September 8, 1970; and 
Reply filed by CBS, September 14, 1970. 


2/ Pleadings relating to this request are as follows: Petition for 
Further Relief filed by RNC on August 28, 1970; Opposition filed by CBS 
on September 4, 1970; and Reply filed by RNC on September 8, 1970. 


3. CBS states that the July 7, 1970 twenty-five minute 
broadcast by the DNC was arranged against the background of extensive 
use of television by the President to state Administration ipolicies 
on public issues. The RNC complaint, CBS notes, did not allege that 
CBS had failed to meet its fairness obligations in covering the sub- 
Stantive issues referred to by O'Brien (e.g., Indochina, crime, civil 
rights and the environment) and indeed, CBS asserts, the facts are 
otherwise, The RNC complaint did, however, allege that another issue 
the 'which party should govern" issue -- was presented in the O'Brien 
broadcast and on this issue, a partisan issue, RNC must be ‘given the 
opportunity to respond. CBS asserts that the "which party"! issue was 
not in fact an element of O'Brien's presentation and the program was 
issuc, not party, oriented. Thus, CBS contends, the Zappld ruling, 3/ 
which CBS would limit to an "election campaign context," is inapposite 
to the RNC complaint and the program in question represented an affirma- 
tive and reasonable judgment by the licensee as to the proper manner 
in which its fairness obligations on the issues involved were to be 
met. CBS argues that the application of the Zapple ruling |lto this case 
represents a dangerous departure from the fairness doctrine because it 
puts the Commission in the position of substituting its journalistic 
judgment for that of the licensee -- an ominous departure from past 
practice -- and would make it impossible for a licensee to meet the 
Commission's standard of "journalistic supervision" and still present 
those holding strong partisan views, including the President or the 
Chairman of the DNC. Moreover, the requirement of "journalistic super- 
vision," CBS states, which the Commission required in Part E of its 
August 14, 1970 decision, is at odds with the requirement in Part C of 
the same document that "uninterrupted opportunity” be provided for ap- 
propriate opposition spokesmen to the President's Indochina| war policies. 4/ 
In addition, CBS claims, the Commission's “party-oriented" rationale is 
inconsistent with a February 1968 letter to Representative Wayne 
Hays (No. 8330-S; C2-105) wherein it was held that CBS need' not provide 
reply time to the Democratic leaders of Congress to respond to their 

iF 


| 
SS | 
3/ Letter to Nicholas Zapple, 23 FCC 2d 707 (1970). in the Zapple letter 
the Commission held, inter alia, that broadcast usage by a political party 
(as opposed to candidates) during an election campaign gives rise to a 
"quasi-equal opportunity" obligation whereby the opposing political party 
could not be refused time on the same basis. 
4/ CBS also claims that the RNC decision was inconsistent with the denial 
of the Senator Dole complaint in the same document because there the Com- 
mission said the.request was no more than an attempt to reargue the Admin- 
istration's position which had Already been presented. | 


5/ This was a letter of then Chairman Rosel H. Hyde to Rep, Hays. 


Republican counterparts, who in turn had been given time to respond 
to a Democratic President's State of the Union speech, 

4. CBS" second major argument -- that the Commission's ; 
decision will obstruct the achievement of fairness rather than facili- 
tate it -- rests on the following assertions: Under the RNC decision, 
Opposition party spokesmen will no longer be used to respond to the 
President because the balance thus achieved will be "immediately de- % 
stroyed by the duty to present the President's views again through 
Some other spokesman of his party." Moreover, CBS asserts, the RNC 
decision is based upon an isolated program -- a factor at odds with 
the fairness doctrine and engrafts "equal opportunities" onto a fair- 
ness issue. In sum, CBS urges, the RNC decision represents an imprope# 
"governmental intrusion on licensee responsibility in a sensitive area’ 
CBS requests oral argument, 


5. DNC's petition for reconsideration is based largely on 
the same contentions advanced by CBS 6/ and rests particularly upon 
the assertion that the July 7 DNC program must be evaluated in the | 
context of the licensee's overall coverage of the issues. 7/ If such 4 
an evaluation were made, DNC argues, it would be seen that the Preside 
has addressed each of the issues covered and no issue was raised for 
the first time in the broadcast. DNC contends that the Commis$ion err& 
in finding the July 7 broadcast to be "party" rather than "issue" 
oriented and in departing from traditional fairness considerations. 


6. RNC Opposes reconsideration on the grounds that the Com- 4 
mission was factually correct in concluding the DNC July 7 broadcast | 
was "partisan rather than issue-oriented" and thus within the "politica 
spokesman area" described in the Zapple letter, RNC also opines that at 
the Hays ruling, relied upon by CBS, has been supplanted by subsequent 
clarification of the fairness doctrine in the Red Lion decision 8/ and 
the Zapple ruling and that the "journalistic supervision" required of 


LL 

&/ In view of this consideration, we need not treat the question of the 
standing of DNC as a party aggrieved to seek reconsideration or its * 
failure to enter the proceeding at an earlier time. > 
Z/ DNC claims that the following seven major issues were dealt with or 
the July 7 broadcast: state of economy; crime problem; civil rights fer 
Blacks and other minorities; defense v. domestic spending; pollution; st 
dent dissent and national unity; and the war in Indochina. < 


8/ Red Lion Broadcasting Co., Inc. v. F.C.C., 395 U.S. 367 (1969). 
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CBS is not inconsistent with the Commission's requirement that an"un- 
interrupted opportunity" be provided opponents of the Administration's 
Indochina war policies, since the latter did not preclude the reten- 
tion of proper control by the licensee to assure that the "uninterrupted 
opportunity” remained issue-oriented. | 


7. RNC's oppositton to the DNC petition is nreaneured upon 
its assertions that the DNC argument for a “Loyal Opposition" response 
to the President reflects a reargument of the “right of access” con- 
cept which has been consistently rejected by the Commission. | 9/ RNC 
states that the July 7 broadcast did raise a new issue -- the “which party 
should govern issue" -- and that this issue had not had a Republican 
response because the President is not a partisan spokesman as is the 
Chairman of a political party. Finally, RNC suggests, the discretion 
the licensee normally is afforded in choice of spokesman is not applicable 
in the Zapple political spokesmen area and the RNC or a partisan Republican 
spokesman must be given an opportunity to respond to the DEEESOSS in 
question, 
8. In its reply to RNC, CBS urges that RNC ", . «lbas been 
unable to demonstrate that the distinction between 'party- ~oriented ' 
and 'issue-oriented' discussion, upon which the Commission's' ‘ruling in 
this case rests, is a rational or legally permissible one, or that it 
can be meaningfully applied in evaluating the content and character of 
broadcasts such as the July 7 O'Brien broadcast." It states/that the 
",. . eRNC's position, apparently, is that the broadcast was not issue- 
oriented because its approach was to contrast the promises of the Nixon 
Administration with its alleged failure to meet those promises on a 
number of issues rather than to 'discuss' those issues." CBS then as- 
serts that ", . . a conclusion that the broadcast was basically 'party- 
oriented' can emerge only from a process of judging, on a line-by-line 
basis, whether particular comments on public issues are so tinged with 
partisanship as to cross the invisible line separating issueyoriented 
and party-oriented remarks, or whether the tone of the broadcast as a 
whole is such as to cross that line.” It argues that this is a wholly 
unreasonable and unworkable test which cannot be applied to broadcasts, 
including those of the President, which, CBS notes, are likely to contain 
a "partisan" tone and "occasional outright partisan statements". The 
Hays letter, it urges, is directly on point, has not been distinguish- 
ed by RNC, and should be followed. 10/ 


—— | 
9/ Democratic National Committee, FCC 70-861, released August 12, 1970. 


10/ DNC, in its reply, reiterates its contention that the Commission has 
failed to apply the well-established principles of the fairness doctrine -- 
consideration of a licensee's overall performance -- to determine whether 


(continued on next page) 


‘9. In its request for further relief, RNC seeks a Commission 
action requiring CDS to provide RNC with an Opportunity to respond to 
the July 7 broadcast on or before October 10, 1970, and requiring CBS 
to give RNC at least sixteen (16) days advanced notice of the exact 
date and time of such broadcast. 11/ In support of its request, RNC arg 
that CBS, by pursuing its procedural rights -- i.e., seeking recon- 
sideration of the Commission's order and court review if the Commission 
should decline to reverse Part E of its August 14, 1970 order -- 
could prolong final decision until after the November 1970 elections, 
thus rendering the relief granted RNC meaningless, The settling of a 
specific date for the granting of relief, RNC contends, will assure 
that review will be sought "with utmost expedition." CBS opposes the 
RNC request on grounds that the specificity sought by RNC is not cus- 
tomary in fairness doctrine cases because it is fundamentally incon- 
sistent with the discretion afforded licensees in fulfilling their 
fairness obligation. CBS acknowledges the desirability of expedition 
in resolving the issues raised, and states its intention to "cooperate 
fully in expediting the appeal and in taking all other appropriate 
action to ensure that the matter will be finally resolved promptly." 
RNC in its reply reiterates its arguments that the relief sought is 
necessary to preserve RNC's rights and that consequently a specific 
date should be set for compliance with the Commission's order and the 
burden be shifted to CBS to obtain a stay, if: it seeks judicial review. 


10. We deny the petitions for reconsideration. However, 
Since CBS says that our August 14th ruling was not “entirely clear" 
and since both CBS and DNC have misconstrued the ruling, it is desirable 
to set out again and at greater length the reasons for our holding and 
its precise nature. 


nD 


10/ (continued from preceeding page): 

fairness obligations have been met on a given issue. In addition, DNC 
urges that it is not seeking to reargue the "right of access" question * 
but rather seeks to question whether the single broadcast of July 7 could, 
result in a violation of the fairness doctrine. 


11/ RNC offers to reimburse CBS for the time granted if CBS should ul- 
timately prevail in overturning the Commission's August 14, 1970 Order 
(Part E, FCC 70-881). RNC requests sixteen (16) days notice because that» 
was the length of notice provided DNC by CBS prior to the July 7, 1970 r 
broadcast. 


ll. First, both petitioners stress that we did not take into 
account the overall presentations of CBS on the issues covered in the 
July 7 DNC broadcast, and that our action did not follow the general 
fairness doctrine pattern. That is so, but we made clear, |by our 
citation of the Zanple ruling and analysis, that this situation does 
not fall within the general fairness doctrine but rather, Like personal 
attack or political editorializing, is controlled by a specific corol- 
lary of the doctrine. We can best point this up by analogy. 

| 


12, Suppose that during the election period -- say, October 
or November 1970 or 1972 -- CBS gave the DNC one-half hour; in prime 
time to use as that organization wished, and the DNC understandably 
presented a program directed to several important election issues, show- 
ing how the Administration had fallen down on each and the! Democratic 
Party's program on each better served the nation. If the RNC requested 
similar time, would CBS answer that the matter came within the general 
fairness doctrine -- that it, CBS, had presented Republican Party 
spokesmen in newscasts, news interview shows, news documentaries (some- 
thing which it also had done, in roughly the same degree, with Democratic 
Party spokesmen)-- and that in particular the President during the last 
18 months had several times addressed himself to these issues in news 
interviews or speeches and therefore the Republicans should not get two 
bites at the apple? 12/ The answer is clearly that CBS would not do so ~~ 
that if in an election period it gave a half-hour free time to the DNC 
to use as the latter wished, it would afford the RNC a similar period 
of free time for its unfettered use; if it sold DNC a half-hour, it would 
also sell RNC such an amount of time. For, as stated in our Zapple ruling, 
the fairness doctrine is applicable to these political patty situations 
in a quasi-equal opportunities fashion. 
| 

13. Petitioners cannot, we believe, distinguish) the present 
case from the above. The fact that the DNC broadcast occurred on July 7 
rather than October 7 does not mean that the broadcast fell outside of 
the "political party" or Zapple ruling. While there are obviously 
heightened responsibilities in this area when within an election period 
(e.g, equal opportunities when candidates appear; fair treatment of 


i 


12/ Indeed, were CBS to adopt such a view and the equal opportunities 
clause of Section 315 to be repealed (e.g., S. 3637), CBS could present 
the Democratic Party candidate, and not accord time to the President (if 
a candidate for re-election) on the ground under general fairness, he 
had presented views on the issues during the last 18 or 24 months. 
Clearly CBS would not adopt such a view, but rather would accord substan- 
tially the same treatment to both major party candidates. 


candidates or their spokesmen on exempt appearances -- see Section 315(a 
"electioneering" is a continuing process (cf. DNC ruling, FCC 70-861, 

as to the need to allow time for political fund solicitations outside 
the election period). Stated differently, a licensee could not afford ~ 
free time to one party to use as it wishes, relegate the other party 

to appearances on newscasts or other news-type shows (as stated, the 
party being afforded free time is also given fair coverage on these 
news-type programs), and claim fairness was being met as long as he 
stopped this pattern within a few months of the election. 


14, The major contention made is that the DNC broadcast went 
to issues fully covered by RNC spokesmen and particularly by the 
President. As to the Republican Party spokesmen other than the Presidefty 
the short answer is that their appearances on news-type programs does 


raised by the DNC broadcast. See discussion, supra. 13/ 


13/ In this respect, we wish to make clear that we do not accept the { 
DNC contention that CBS has not fairly presented contrasting viewpoints % 
to those of the Administration on several issues (pollution, crime, 
emergency housing legislation). DNC did not participate in the proceed# 
ings leading to the August 14th ruling here involved, and, in now coming 
before us on reconsideration, advances the above claim of unfairness | 
without making the slightest showing in this respect. See Letter to 
Allen Phelps, 21 FCC 2d 12 (1969); Business Executives Move for Vietnam 4 
Peace, FCC 70-860. CBS has attached an exhibit here showing Republican, ] 
Party spokesmen addressing themselves to issues here under consideration 
and, in view of its undisputed claim of fair presentation on these issues 
could undoubtedly attach a similar exhibit showing extensive presenta- . 
tions by Democratic Party spokesmen on the issues; indeed, in connection 
with the Indochina war issue, CBS did show extensive presentations by ° 
both sides in newscasts, news interviews, news documentaries, and on- 
the-spot, coverage of news events. Thus, on the showing before us, we 
find no unfairness as to the issues raised for the first time in the 

DNC petition for reconsideration. 
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15. we come now to the Presidential speeches --~ the heart 
of the matter. CBS argues that the President has made extensive use 
of television to inform the nation on issues; that he was in no way 
confined as to the issues which he chose to cover in his speeches 
and some aspects of other appearances; that while the President is 
the Chief Executive, he is "also the unquestioned leader and spokes - 
man of his party" (p. 9, CBS Pet.); and that therefore it was 'per- 
fectly appropriate to afford time to the opposition party to use as 
it wishes, to give some balance to these numerous Presidential ap- 
pearances. | 


16, However, Presidential appearances (other than as a candidate 
for re-election, when of course “equal opportunities" would be applic- 
able, or, in the event of its repeal, fairness in the "political party” 
sense) do not come within the "political party" doctrine described 
above, and CBS does not contend that they do. Rather, it recognizes 
that "the President is the head of state and head of government"; that 
“as leader of all the American people, he is in one sense above party 
and politics, and this is reflected in the general tenor of his public 
wemarks" (ibid). Thus, when the President delivers a veto message or 
informs the nation concerning his decision on Cambodia, he is|not making 
an appearance within the "political party" doctrine. 

17. ‘Indeed, if he were, the networks would not clear simultaneous 
time for his nationwide presentation; further, under a contrary con- 
struction, it would mean that for every such appearance, a form of 
quasi-equal opportunities would be available to the opposition party. 

But see our ruling on Business Executives Move for Vietnam Peace, 
Part B, August 14, 1970. 
: | 

18. This is not to say that the Presidential appearances do 
not constitute "a strong endorsement of Republican [Party] government" 
(p. 9, CBS Pet.). The President clearly does that, when he explains 
to the nation his course of action and why he believes it best serves 
the national interest. As we have stressed in our rulings, the fairness 
doctrine is fully applicable to these Presidential appearances, and 
reasonable opportunity must therefore be extended for the presentation 
of the contrasting viewpoints to those of the Administration, In short, 
it is the general fairness doctrine, and not the “political party" 
doctrine, which is applicable to these Presidential appearances. 


19, Under that doctrine, CBS had and has wide discretion in 
its efforts to counterbalance the Presidential appearances. (On any 
given issue -- even if not required to do so in view of its other 
coverage -- it could, if in its judgment it thought it appropriate, offer 
time to an opposition spokesman for a speech or a substantial insert in 
a news-type program, etc. Om one issue -- the Indochina war -- cBs' 
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discretion was circumscribed, For, the Presidential speeches had 
largely focussed on this issue -- as shown by CBS' own showing in 
respect (n. 22, August 14 ruling). It is for this reason that we 
CBS (and the other networks) were required to afford a reasonable 
Opportunity for the other side on this issue, geared specifically 
the five addresses by the President. Part C, August 14 ruling. 


é 

720, \We turn now to CBS' actions. CBS did not offer time to 
the DNC geared to the Presidential addresses on the Indochina war 
issue. CBS attacks the Commission's decision in’ this respect, saying 
that there was no need for it to confine the DNC broadcast to this 
issue. We think that our holding was a most logical one. CBS was ap- 
parently concerned about the extensive Presidential appearances and 
the resultant need to balance these appearances. Since these appear- 
ances had by far concentrated on the Indochina war issue -- indeed to 
the extent to require an offsetting speech appearance (Part C), and 
since the issue was one of great significance in view of the impending 
Senate debates, it would certainly seem that CBS -- concerned to have 
the public informed on the issues covered by the President -- would, 
first and foremost, turn to whatever appropriate spokesman it selected 
and offer him time to speak on Indochina, Other issues could then be 
specified. 


21, But the matter does not turn on what issues CBS selected 
as the first to be covered. For, CBS did not specify any issues.14/ It 
simply turned the time over to the DNC for whatever use it might want 
to make of it. However well-intentioned CBS was, the result here was 
simply the "political party" situation which we described at the outset.15/ 
It was "party-oriented" rather than "issue-oriented," because of CBS' 
abstention in this critical area of issues to be covered. 


22. The latter point is crucial. CBS makes the astonishing 
statement that the decision turned on a line-by-line judgment of whether 
the particular comments in the July 7 broadcast were so tinged with 
partisanship as to cross the line separating "issue-oriented and party- 
oriented remarks," (CBS Reply, p. 2), and that, in effect, it is being 


V—_—_—_ 


14/ See, e.g., Exh. 2 of RNC Pet. (June 22, 1970) CBS wire to Chairman O'Bri 
(". . .to offer the Democratic National Committee twenty-five minutes of 
free time on CBS television and radio networks, at 10:00 P.M. EDT July 7, 

for the presentation of the Committee's views"). 


15/ While an incidental matter, we do note that the "party-oriented" 
nature of the program was aggravated by the DNC purchase of fund solicitation, 
Spots, to follow the program on many stations. 


« 


*” 
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directed "to eliminate partisan overtones" (p. 15, CBS Pet.). We are 

at a loss to explain the basis for this argument. We madé clear that 

CBS could select a partisan spokesman such as the DNC Chairman (pare. 58); 
we have stressed that debate can be in the most partisan,! robust, wide- 
open fashion. 16/ There is not the slightest question or! suggestion 

of our judgment being based upon how "partisan" the remarks on public 
issues may be. The “licensee supervision" called for, if CBS wished to 
avoid the consequences of the "political party" doctrine,| was as to 

what issue or issues were to be covered -- the same licensee super- 
vision that is called for to carry out our ruling in Part! C. 


| 

23. Indeed, the difference between CBS and the Commission 
on this aspect of the ruling is surprising, to say the least. The 
Commission has commended CBS for its concern in the area |of informing 
the public on the issues covered by the Presidential addyesses. It 
has agreed that CBS has wide discretion as to the spokesmen to be 
selected (including the DNC if it wishes) and that the presentation 
can be hard-hitting and partisan. The only difference is that if CBS 
wishes to avoid the "political party" doctrine in this type of situation 
(i.e., an RNC or DNC presentation), the Commission holds ‘that CBS must 
exercise supervision over the issues to be covered. CBS, which is concerned 
about informing the public on the issues covered by the President and 
has long stressed to us that the licensee must retain conto to insure 
fairness on the issues, is now urging to us that it must abdicate --~ 
that it cannot specify that the spokesman direct himself; for example, 
first to the issue of the Indochina war, so stressed by the President 
and of such current significance at the time, and then to other issues 
to be delineated by CBS. 17/ 


i 
i 
! 
\ 
| 
—— 
i 
i 


16/ That is the essential holding of Chairman Hyde's letter to Cong. 
Hays, Ref. No. 8330-S, C2-105. There CBS afforded time to several Re- 
publican Congressional leaders to answer President Johnson's State of 

the Union message, and the leaders understandably took issue with the 
President's view of the State of the Union, stating in most partisan 
terms that "the country was going to the dogs" under the) Democrats (ies, 
riots, crime, pornography). But this kind of rhetoric, which is directed 
to the "State of the Union" would appear germane to answer President 
Johnson's view of the country's posture, and, as stated, there is no basis 
for ruling out the most partisan, robust presentations. | Significantly, 
Democratic Party spokesmen were given wide leeway in answering President 
Nixon's State of the Union address. Cong. Qtrly., Weekly Report, Vol. 
XXVIII No.-7, February 13, 1970., p. 430. 


17/ We note, however, that CBS itself may have misgivings on this crucial 


matter (see n. 25, August 14 ruling). 
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24. Finally, we wish to make clear that nothing in the fore- 
going discussion is meant to indicate that the CBS program in question 
was in any way inconsistent with the public interest. It was a contro- 
versial issue program which contributes to an informed electorate and 
whose presentation was a matter solely within CBS' discretion. Our 
holding is simply that on the facts here presented, fairness, and 
specifically ithe "political party" corollary, required that RNC also 
be given a similar opportunity to inform the public. 


25. We therefore deny the petition for reconsideration, and 
adhere to the ruling set forth in Part E, FCC 70-881.18/ We also deny 
CBS' request for oral argument, since this would serve no useful purpose 
in light of the basis for our action and since there is a need for ex- 
peditious resolution of the matter (see para. 26, infra). 


26. We turn now to the RNC request that the Commission require 
CBS to comply with the Commission's order by providing an opportunity 
during prime ,time on or before October 10, 1970, for RNC to respond to 
the DNC July'7 broadcast. RNC offers to reimburse CBS for the time, if 
on appeal CBS' position should be sustained. We recognize the need for 
expeditious disposition of these matters and indeed have expedited our 
own handling of this and related complaints. We are, however, reluctant 
to afford the relief requested by RNC, since it effectively cuts off 
CBS right of appeal -- a right which we have sought to protect in this 
sensitive area. For, if CBS is correct in its contention, RNC is not 
entitled to any time, and the matter thus does not turn simply on pay- 
ment. In sum, we have sought to act expeditiously and would cooperate 
with the other parties in the most expeditious resolution of the matter, 
if there is an appeal. In this connection, we note CBS' assurance that 
it will cooperate fully in expediting prompt resolution of the matter. 
We do not believe it appropriate to go further. Therefore, we deny the 
RNC petition; but do expect prompt action on the matter. We expect CBS to .¥ 
report to the Commission its intention within a short period of time. 

27.' Accordingly, IT IS ORDERED, That the Petitions for Recon- 
sideration filed by the Democratic National Committee and the Columbia 
Broadcasting System, Inc., on August 20, 1970, and September 4, 1970, 
respectively, ARE DENIED. 


_| IT IS FURTHER ORDERED, That the Petition for Further Relief 
filed by the Republican National Committee on August 28, 1970, IS DENIED, + 


“ 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 


18/ We also adhere to the holding that CBS may take into account the consider 
tion that the DNC broadcast did deal, for a few minutes, with the Indochina 
issue. We have directed CBS to afford uninterrupted time for a response to t 
Presidential speeches on this issue (Part C). In this unusual circumstance,t 
justification of events (our Order and the DNC broadcast) can be taken into 4 
count on the allocation of time to the’ RNC. 
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DISSENTING STATEMENT 
OF 
COMMISSIONER ROBERT T. BARTLEY 


| 
I dissent, as I did to the original order in this 


matter. 


In my opinion, CBS acted reasonably and in good 
faith to discharge its licensee responsibility under the 
Fairness Doctrine as construed by long-established Com- 
mission policy and precedent cases. 
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SUPPLEMENTAL APPENDIX TO THE BRIEFS 
(Pages 144 through 191) 


| 
i a 
nited States Court of Appea. 
IN THE U for a of Celumbia Circuit 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUTHHED JAN , a! (97\ 


D> 
COLUMBIA BROADCASTING SYSTEM, INC.,. Meta Gents 
, Petitioner, 


Vv. No. 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents, 


DEMOCRATIC NATIONAL COMMITTEE, 
REPUBLICAN NATIONAL COMMITTEE, 
Intervenors. 


weve ev Ve ewe eww 


DEMOCRATIC NATIONAL COMMITTEE, 
Petitioner, 


v. No. 24,659 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 
Respondents, 


REPUBLICAN NATIONAL COMMITTEE, 
Intervenor. 


wee vuvvevevevuvrvwns 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


oo 


This volume contains legible copies of pages 144 through 191 
of the Appendix. | 
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11360 of June 30, 1967, No. 11497 of November 26, | examination, he may be selected and ordered to report 
1969, and constituting a portion of Chapter NVI of Title for induction even though he has not been found accept- 
32 of the Code of Federal Regulations: able for service in the Armed Forces and 2 Statement 
Section 1631.7, -lction by Local Duard Upon Receipt of Acceptability (DD Form 62) has not been mailed to 
of Notice of Call. of Part 1631, Qrotas and Calls. is him, and in such a case the armed forces physical exami- 
amended by inserting immediately atter the word “Pro- pation shall be performed after he has reported for 
vided” where it first appears in cuon (2) of that induction as ordered and he shall not be inducted until his 
section the word “firifer” and by Becrtung immediately acceptability has been satisfactorily etenin cde 
before such word “Prozided™ the ing : 
“Provided, That notwithstanding Part 1628 or any Ricuarp Nixon 
other provision of these regulations, when a registrant The White House 
classificd in Ciass I-A or Class I-A--O has refused or June 16, 1970 
otherwise failed to comply with an order of his local board {Filed with the Office of the Federal Register, 3:27 p 
to report for and submit to an armed forces physical June 16, 1970] 
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ECONOMIC POLICY AND PRODUCTIVITY 


The President’s Address to the Nation. June 17,1970 
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Good afternoon, my fellow Americans: 

Today I would like to share with you my thoughts on three subjects 
that reach into the homes and the pocketbooks of every family: your job, 
your income. and your cost of living. 

Specifically, I shall announce actions that will help to move us ahead 
more quickly towards our goal of fuil employment, economic growth, and 
reasonable price stability in peacetime. 

Let us begin by recognizing these facts: 

The American economy is the strongest in the world. This year, the 
number of Americans who have jobs is the highest in our history. Even 
allowing for taxcs and inflation, the average real income of Americans is 
higher this year than ever before, in part because of the increase in social 
security benefits and the reduction of the tax surcharge, which will end 
entirely this month. 

Because of that basic economic strength, we can honestly and 
confidently face up to our current probicms. 

Unemployment has increased; the price index continues to rise} 
profits have gone down; the stock market has declined; interest rates arc 
too high. 

Today I am presenting a program to deal with these problems. 

First we should recognize the causes of our economic difficulties. 
What we are doing here is to deal with the problems of a nation in 
transition from a wartime economy toa peacctime economy. 

Our cconemy must consequently make adjustments to two great 
changes at the same time. 

Onc chanze is that defense spending is on the way down. For the 
first time in 20 years, the Federal Government is spending more on 
human resource programs than on national defense, 

This year we are'spending $1.7 billion less on defense than we were 
a year ago; im the next year, we plan to spend $53.2 billion tess. This is 
more than 2 redirection of resources. ‘Vhis is an historic reordering of 
our national priorities. 
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The cuts in defense spending mean a shift of job opportunities away 
from defense production to the kind of production that meets social needs. 
This will rcquire adjustment by many employees and businesses. 

For example, over 400,000 military and civilian employees have 
been released in this past year by our Armed Forces. In that time, cutbacks 
in defense spending have reduced jobs in defense plants by about 300,000. 
Taken together, that’s almost three quarters of a million people affected 
by the reduction in defense spending. Now, while many of these workers 
have found new jobs, it is not hard to see where much of the current 
incrcasc in total unemployment has comc from. | 

Despite the difficulties of this transition, progress toward a peacetime 
economy is a good sign for the labor force and for the business community. 
Reduction in defense spending gives us more room in the Federal budget 
to mect human needs at home. It makes it possible to SEE a much more 
enduring prospcrity in this country. 

With its trials and with its hopes. a peacetime economy is clearly 
on the way. We have already brousht home 115.000 from; ‘Victnam. Our 
success in destroying enemy supply bases in Cambodia has madc it possible 
for us to go forward with the program for withdrawal of 150,000 more 
men which I announced in my specch of April 20, without jeopardizing 
the lives of our men who would be brought home after that. 

Our scheduled withdrawal of forces from Cambodia by June 30 
will be kept. Our scheduled transition from a wartime) economy to a 
peacetime consumer cconomy will be kept. 

While our economy adapts to the reordering of our patonal priorities 
and resources, we are undergoing a second great change. We are trv ing 
to do somcthing that never has been done before: to avoid a recession 
while we bring a major infiation to an end. 

This administration took office after a long period in which this 
Nation lived far beyond its means. In the decade of the sixties, Federal 
deficits totaled $57 billion, and the American ConSeaOCT was forced to 
pay the piper in terms of a rising spirai of prices. — 

Seventeen months ago, when this administration took office we stood 
at a crossroads of economic policy. There were actually four roads open 
to us. One was the road of runaway inflation—to do nothing about 
Government spending and rising prices. to let the boom go on booming— 
until the bubble burst. That was the road the Nation was taken on in the 
sixties, and the people who suffer most along that road are the millions 
of Amcricans living on fixed incomes. on 

The road headed in the opposite direction from that one was a 
possible choice as well: Let the economy “go through the wringer,” 
as some suggested, and bring on a major recession. 

Well, that would stop inflation abruptly. but at a ¢ost in human 
terms of broken carecrs and broken lives that this Nation must never 
again have to pay. 

A third choice was the route of wage and price controls. That would 
lead to rationing, black marketing, totai Federal bureaucratic domina 2ti0n, 
and it would never get at the real causes of inflation. 

That Ieft a fourth choice: to cut down the sharp rise in Federal 
spending and to restrain the economy firmly and steadily. In that way, 
prices would slow their rise without too great 2 hardship on the werking- 
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man, the businessman, and the investor. That was the road of responsi- 
bility, that is the road we chose, and that is the road we are conunuing 
on todzy. 

Because we are concerned with both prices and jobs, we have put 
the brakes on inflation carefuily and steadily. 

This did not mean that ination could end without some slowdown 
in the economy. But we were willing to make a trade—to sacrifice speed 
in ending inflation in order to keep the economic slowdown moderate. 

At the outset of our fight against inflation, we pointed out that it 
would take time to relieve the heavy spending programs and pressures 
on the economy; after that beginning, it would take more time to sce 
that those reduced pressures result in a slowdown in price rises. 

Now many pcople wonder why we are casing some of the restraints 
on the cconomy before we have seen dramatic results in slowing down 
the risc in the cost of living. Why. they ask, don’t we keep on with all 
of our measures to’ hold down the economy until price ‘riscs stop 
completely? 

Let me put it this way: It is a little like trying to bring a boat into 
a dock. You turn down the power well before you get to the dock and 
let the boat coast in. Now if you waited until you reached the dock 
to turn down the power. you'd soon have to buy a new dock or anew boat. 

In the same way. we're heading for the dock of price stability: We 
have to ease up on the power of our restraint and let our momentum carry 
us safely into port. 

That’s why our independent central banking system has secn fit 
to ease up on the moncy supply. That is why I relaxed the cutback on 
federally-assisted construction projects and why I have not asked for 
a new surtax. 

These actions are not a signal that we are giving up our fight against 
inflation. On the contrary, they mean that there was already enough 
power applicd to reach the dock and now we'd better make sure that we 
don’t damage the boat. 

The Federal Reserve's monetary policy, which permitted no growth 
in the moncy supply at all in the second half of 1969, has now been 
relaxcd. In the past 6 months, the moncy supply has grown at a rate of 
about 6 percent 2 year. 

The Chairman of the Federal Reserve Board has assured the Nation 
that there will be cnough money and credit to mect future needs, and 
that the orderly expansion of the economy will not be endangered by a 
lack of liquidity. 

Now I’m not asking anyone to put on rose-colored glasses. We are 
well aware of the forces working against us. 

To make sure the coming upturn in the economy will not be of the 
kind that brings on a new surge of inflation. we have gained control of 
the runaway momentum of Federal spending—the spending that trig- 
gered the rise in prices in the first place. 
~ In the 3 years before this administration took office, Federal spend- 
ing rosc an average of 15 percent a year—the sharpest rate of increase 
since the Korean war. In the current tiscal year, we slashed that rate of 
increase in half. to 7 percent. And in the coming year, we intend to cut 
that rate of increase in spending by half again. 

Now this required some hard decisions—including, as you may recall, 
the veto of a popular appropriations bill—but it was vital to win the 
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battle to hold down spending so that we could ultimately hold down 
Prices. We are winning that battle but we cannot let up now, 

I am convinced that the basic economic road we have taken is 
the right road, the responsible road, the road that will curb the cost of 
living and lead us to orderiy expansion. 

However, we have to face some difficult problems. The momentum 
of 4 years of inflation was stronger than had been anticipated. The effect 
on uncmployment is greater than we foresaw. ‘The pace of our progress 
toward price stability and high employment has not been quick enough, 

Now this docs not mean that we should abandon our Strategy. It 
docs mean that we must pay heed to economic developments as we move 
along and adjust our tactics accordingly. 

While relying basically on continued moderation in gencral fiscal 
and monetary policies, I think it is necessary and timely to supplement 
them with several more specific measures. 

Here are the actions I am taking to specd up the fight against 
inflation: 

First, I shall appoint a National Commission on Productivity with 
representatives from business. labor. the public, and government. 

In general, productivity is a measure of how weil wel use our re- 
Sources; in particular, it means how much real value is produced by an 
hour of work. In the past 2 years, productivity has increased far less 
than usual. 

In order to achieve price stability, healthy growth, and a rising 
standard of living, we must find ways of restoring growth to productivity. 

This Commission’s task will be to point the way toward this zrowth 
in 1970 and in the years ahead. I shall direct the Commission to zive first 
Priority to the problems we face now; we must achieve a balance between 
costs and productivity that will lead to more stable Drices. 

Productivity in the American economy depends on the effectiveness 
of management; the investment of capital for research. development, and 
advanced technology; and most of all on the training and progressive 
spirit of 86 million working Americans. 

To give its efforts the Proper base of understanding, the Commission 
will this summer bring together leaders of business, labor, government, 
and the general public to mect in a special President’s Conference on 
Productivity. 

Second, I have instructed the Council of Economic Advisers to 
Prepare a periodic Inflation Alert. This will spotlight the sicnificant 
areas of wage and price increases and objectively analyze their impact 
on the price level. This Inflation Alert will cali attention to outstanding 
cases of price or wage increases and will be made public by the 
Productivity Commission. 

Third, I am establishing a Regulations and Purchasing Review 
Board within the Federal Government. All Government actions will be 
reviewed to determine where Federal purchasing and regulations drive 
up costs and prices: our import policy will be reviewed to sec how supplies 
can be increased to mect rising demand, without losing jobs here at 
home. 

Now let me specifically spell out what I will do and what I wiil not 
do. I intend to help focus the attention of business and labor on the need 
for increased productivity. This is the way for them to serve their own 
interest while they serve the public interest. ‘This is the only way to make 
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sure that increases in camnings are not wiped out by the rising cost of 
living. 

This administration, by its spending restraint, has set the example 
in this past vear: we believe we have now eamed the credentials to call 
for similar restraint from business and laber to slow down intlation. 

Now is the time for business at every level to take price actions 
morc consistent with a stable cost of living. and now is the time for labor 
to structure its wave demands to better achieve a new stability of costs. 

The fight against inflation is everybody's business. If vou act against 
the national interest, if you contribute to inflation in your price or wage 
demands, then vou are acting against veur own best interests and your 
Customers’ best interests, and that is neither good business nor good 
bargaining. 

If businessmen and workingmen are willing to raise their sights by 
lowering their demands. they will help themselves by helping to hold 
down everybody's cost of living. 

I believe there is 2 new social responsibility growing up in our 
economic system on the part of unions and corporations. Now is the time 
for that social concern to take the form of spccific action on the 
wage-price front. 

Now, here is what I will not do: 

I will not take this Nation down the road of wage and price controls, 
however politically expedient that may scem. 

Controls and rationing may seem like an easy way out but they are 
really an easy way in to more trouble—to the explosion that follows when 
you try to clamp a lid on a rising head of steam without tuming down 
the fire under the pot. 

Wage and price controls only postpone a day of reckoning, and in 
so doing they rob every Amcrican of a very important part of his 
freedom. 

Nor am I starting to use controls in disguisc. By that I mean the 
kind of policy whereby Government makes executive pronouncements 
to enforce “guidelines” in an attempt to dictate specific prices and wages 
without authority of law. 

Now I realize that there are some people who get satisfaction out 
of secing an individual businessman or labor leader called on the carpet 
and browbeaten by Government officials. But we cannot protect the value 
of the dollar by passing the buck. That sort of grandstanding distracts 
attention from the real cause of inflation and it can be a dangerous mis- 
use of the power of Government. 

The actions I haye outlined today are well within the pewers of 
the President. But there are other actions that the President cannot take 
alone. 

This is not the time for the Congress to play politics with inflation 
by passing legislation granting the President standby powers to impose 
wage and price controls. The Congress knows I will not impose controls 
because they would do more harm than good. 

his is the time, however, for Congress and the President to conp- 
crate on 2 program specifically addressed to help the people who need 
help most in a period of economic transition from a wartime to a peace- 
time economy. 
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Now here is that program: 

To provide more help now to those workers who have lost jobs, 
I urge the Congress to pass the legislation I have proposed to expand 
and strengthen our EASED ORAS nt insurance system. This Iecisiation 
would cover almost 5 million more people who lack this protection now, 
and the system would Le made more responsive to changing cconomic 
conditions. 

I submitted this legislation to the Congress almost a year ago. It is 
time for the Congress to act. | 

To help thos: in need of job training, I urge the Contr css to pass 
the Manpower Training Act which provides an automati¢ increase in 
manpower training funds in umes of high unemployment. iI submitted 
this proposal to the Congress 10 months ago. It is time for the Congress 
to act. 
T ask for full appropriation for the Office cf Economic Opportunity 
and I request the Congress to provide at once a supplementai budget of 
$50 million to provide useful training and support to young copie who 
are out of school in the summer months, 

To further protect the small investor. I support the es | ablishment 
of an insurance corporation with a Federal backstop to guarantee the 
investor against losses that could be caused by financial difficuitics of 
brokerage houses. While this would not affect the equity) risk that is 
always present in stock market investment. it will assure the investor that 
the stability of the securities industry itself does not become cause for 
concern. 

To relieve the worries of many of our older citizens living on fixed 
incomes, I urge the Congress to pass my proposal to tie social security 
benefits to the cost of living. This proposal. passed by the House. await- 
ing Senate action for the past month. will keep the burden of the fight 
against inflation from falling on those least able to afford it. 

To stimulate an industry bearing the brunt of high interest rates. I 
urge enactment of the Emergency Home Finance Act of 1970. This would 
attract as much as $6 billion into the housing market in|the coming 
fiscal year. More than a third of a million familics need this legislation for 
home financing now: and the resulting new construction of morc than 


200,000 houses will also help provide many new jobs. 

This housing bill was passed unanimously by the Senate, Tt has peed 

awaiting action for 3 months in the House. It is time for the Congress 
to act. 

To help the small businessman who finds it difficult to ct necessary 
credit, I have asked the Congress for greater authority for the Small 
Business Administration to stimulate banks and others to make loans to 
small businesses at lower interest rates. I submitted this legislation to the 
Congress 3 months azo. It is time for the Congress to act. : 

To strengthen our railroad industry, Iam asking for legislation that 
will enable the Department of Transportation to provide, emergency 
assistance to railroads in financial difficulties. Lam also urging the inde- 
pendent Interstate Commerce Commission ta give prompt § attention to 
the urgent financial problems of this industry. | 

And finally, to curb inflationary TESS throuchout our economy, 
T call upon the Congress to join me in holding down Gove rime nt spend- 
ing to avoid a large budget deficit. This requires a new restraint on 

| 
| 
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spending programs and the passage of the revenue-producing measures 
that I have already made. 

There is an old and cynical adage that says that in an clection year, 
the smart politician is one who votes for all biils to spend moncy and votes 
against all bills to raise taxes. 

But in this election year of 1970. that old adage cannot apply. The 
Amcrican people will sce through any attemot by anyone to play politics 
with their cost of living. And whenever a Member of Congress displays 
the imagination to introduce a Dill that calls for more spending. let him 
display the courage to introduce a bill to raise the taxes to pay for that 
new program. 

Long before the art of economics had a name, it was called “politi- 
cal arithmetic.” The American people expect their elected officials to do 
their political arithmetic honestly. 

The actions I have taken teday, together with the proposals I have 
made, are necded now to help us through this time of transition. 

T believe this is the right program at the right time and for the 
right purpose. There is no more important goal than to curb inflation 
without permitting severe disruption. This is an activist administration, 
and should new developments call for new action in the future, I shall 
take the action needed to attain that goal. 

Before I close today, I would like to give you a broader view of the 
significance of what is happening in the Amcrican economy. 

We have more iat stake here than a possible difference of one or 
two tenths of a percentage point in the price ievel in 1970. All of us have 
to make decisions now which will profoundly affect the survival of a 
free economic system throughout the world. 

Industrial countries around the world all face the problems of 
inflation. By solving our problems here without throwing away our 
freedom, we shail sct an example that will have great impact on the kind 
of economic systems others may choose. 

Our free cconomic system has produced enormous benefits for the 
American peeple. The United States. with 10 percent of the free world’s 
people, produces £0 percent of the free world’s output. We did not gain 
that production power by shackling our free economic system. 

The average American has the highest real disposable income in 
the world, and it is hicher today than ever before in our history. We did 
not reach that height by turning over economic freedom to government. 

Tn the next 5 years. and in real terms. the American consumer will 
be able to buy almost 20 percent more than he does today. To reach 
that attainable goal. we need no artificial dependence on the production 
of the weapons of war—on the contrary. we will all share much more 
fully in a peacetime prosperity. 

As I see it. prosperity is not a period of zood times between periods 
of hard times—that's false prosperity. with people riding high but ridinz 
for a fall. 

Nor is prosperity.a time when the well-to-do become better off while 
everyone else stays the same or falls. behind—that's partial prosperity. 
It only widens the gap between our people. 

The true prosperity that I envision offers a new fairness in our 
national life. 
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We are working toward a system that will provide “job justice”— 
open and equal opportunity for every man and woman to build a good 
career. 

We are working toward a system that replaces the old ups and 
downs with a new steadiness of economic growth within our Capacity to 
produce cflicicntly. 

And we are working toward a system that will deliver a higher 
standard of living to 2 people living in peace. 

That is the hope otfered by a modern free enterpris¢ system—not 
managed by government and not ignored by government, but helped by 
a government that creates the climate for steady. healthy growth. 

As we move forward into a peacetime economy, I am confident 
that we will achicve the only kind of presperity that! counts—the 
Prosperity that lasts, the prosperity that can be shared by every 
American. | 

Thank you and good afternoon. 
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NOTE: The President spoke at 12 noon in his office at the White House. His remarks 
were broadcast on radio and television. i 
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President Nixon 


Mr. O'Brien 


Iv. Defense Spending Versus Domestic Spending 


Whether after considering the defense budget ond 
all of the other budgets that have been submitted, we 
then can meve in th tion of either reducing Ure 
surcharge or move in the direction of some of cur very 
dificult problems with regard to our cives, the pret 

> of hunger and others-—-the re the options that I wit 
have to consider at a later ume. 


‘ News Conference, March 14, 1969 


: 2 So Ioask you tonight: Who is really ensaged 
in a "histotic reordering of our national prioritics"” 
-- the Congress ox the President? 


; One: of our most urgent pxiorities for this decade 

is cleaning up our environment. Most of you heard the 
President speaking to this problein in his State of the Union 
Message this past January. 


MONDAY, AUGUST 11, 1969 


the new directions we believe are necessary to achieve this 
Important national goal. 


xote: For a memorandum from the President to heads of depart- 
ments and avencicy and for the text of his Executive order on equal 
employment opportunity in the Federal Government, sce the 
preceding two items. 


1103 


The tax reform bill just passed by the House of Repre- 
sentatives is a long step in that direction. Not only did 
the House adopt, in essence, the administration's pro- 
pesed minimum income tax and low income allowance, 
but it also added many constructive reforms to the 16 we 


“AT 


proposed initially. 

I am much aware of the many hours of cooperative 
labor that went into the preparation of this bill. To me this 
is further proof that the administration and the Congress, 
even ina time of politically divided government, can work 
constructively together to advance the national interest. 


Tax Reform Bill 


Statement by the President Following Passage of the Bill 


~ ¢ “fa While the administration will have some suggestions i 
Byithel ousclohcprcscntatincss Aue SaIS6S hile the administration will have some suggestions in 


the Senate on certain specifies of this bill, I strongly en- 
dorse its passage by the House and commend the principal 
architects of the bill on the House Ways and Means 
Committee. 


In my message to Congress on April 21, I stated that 
“we shall never make taxation popular, but we can make 
taxation fair.” 


uypueds esuajsoq 


THE PRESIDENT’S ADDRESS TO THE NATION 
ON DOMESTIC PROGRAMS 


Text of the President’s Address on a New Family Assistance System, on Job 
Training and Placement, on the Office of Economic Opportunity, and on 
Revenue Sharing. August 8, 1969 


UpTpuads oF Sood SNSI9A 


As you know, I returned last Sunday night from a trip around the 
world—a trip that took me to cight countrics in 9 davs. 

The purpose of this trip was to help lay the basis for a lasting peace, 
once the war in Victnam is enced. In the course of it, I also saw once 
again the vigorous efforts so many new nations are making to leap the 
centuries into the modern world. 

Here in the United States. we are more fortunate. We have the 
world’s most advanced industrial economy. the greatest wealth ever 
known to man, and the fullest measure of freedom ever enjoyed by any 
people. anywhere. 

Yet we. too, have an urcent necd to modernize our institutions—and 
our need is no less than theirs. 

We face an urban crisis. a social crisis—and at the same time. a 
crisis of confidence in the capacity of government to do its job. 

A third of a century of centralizing power and responsibility in 
Washington has preduced a burexucratic monstrosity, cumbersome, un- 
responsive. and ineffective. 

A third of a century of social experiment has left us a legacy of 
entrenched programs that have outlived their time or outgrown their 
purposes, 
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A third of a century of unpreeedented growth and ehamze has 


Strained our institutions, and raised scrious questions about whether they 
are still adequate to the times. 


s = ry 
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WEEKLY COMPILATION OF PRESIOENTIAL DOCUMENTS 
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It is no accident, therefore, that we find increasing skepticism-—and 
not only among the young, but among citizens everywhere—about the 
continuing capacity of government to master the challenges we face. 

Nowhere has the failure of government been more tragically ap- 
parent than in its cfforts to help the poor, and especially ih its system 
of public welfare. 


“AI 


TarcEtT: Rrerorm ! 

Since taking office, one of my first priorities has been to repair the 
machinery of government, and put it in shape for the 1970s. J have made 
many changes designed to improve the functioning of the executive 
branch. I have asked Congress for a number of important structural 
reforms: among others, a wide-ranging postal reform, a comprehensive 
draft reform, a reform of the unemployment insurance and antihunger 
programs, and reform of the present confusing hodge-podge of Federal 
grants-in-aid. Last April 21 I sent Congress a message asking for a package 
of major tax reforms, including both the closing of loopholes and the 
removal of more than 2 million low-income tax-paying familics from the 
tax rolls entirely. Iam glad Congress is acting now on tax reform; T hope 
it actssoon on the other reforms as weil. 

The purpose of all these reforms is to eliminate unfairness; to make 
government more eficctive as well as more efficicnt ; and) to bring an 
end to its chronic failure to deliver the service that it promises. 

My purpose tonight however, is not to review the past record, but 
to present a new sct of reforms—a new set of proposals-——a new and 
drastically different approach to the way in which governmicnt cares for 
those in necd, and to the way the responsibilitics are shared between 
the State and Federal governments. 

I have chosen to do so in a direct report to the people because 
these proposals call for public decisions of the first importance; because 
they represent a fundamental change in the Nation’s approach to one 
of its most pressing social problems; and because. quite deliberately, they 
also represent the first major reversal of the trend toward ever more 
centralization of government in Washington. After a third) of a century 
of power flowing from the people and the States to Washington it is 
time for a New Fedcralism in which power. funds. and responsibility 
will flow from Washington to the States and to the people. 

During last year’s election campaign. I often made/a point that 
touched a responsive chord wherever I traveled. 

I said that this Nation became great not because of what government 
did for people. but because of what people did for themselves. 

This new approach aims at helping the American pcople do more 
for themselves. 

It aims at getting everyone able to work off welfare rolls and onto 
payrolls. It aims at ending the unfaimess in a system that has become 
unfair to the welfare recipient, unfair to the working poor, and unfair 
to the taxpayer. 

This new approach aims to make it possible for people—wherever 
in Amicrica they live—to receive their fair share of opportinity. Tt aims 
to ensure that people receiving aid, and who are able to work, contribute 
their fair share of productivity. 
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This new approach is embodicd in a package of four measures: 
first. 2 complete replacement of the present welfare system; sccond, a 
comprehensive new job training and placement program; third, a re- 
vamping of the Ollice of Economic Opportunity; and fourth, a start 
on the sharing of the Federal tax revenues with the States. 

Next week—in three messages to the Congress and one statement— 
I will spell out in detail what these measures contain. Tonight T want to 
explain what they mean, what they are intended to achieve, and how 
they are related. 


WELFARE 


Whether measured by the anguish of the poor themselves, or by the 
drastically mounting burden on the taxpayer. the present welfare sys- 
tem has tobe judged a colossal failure. 

Our States and cities tind themselves sinking in a welfare quagmire, 
as cascloads increase, as costs escalate. and as the welfare system stagnatcs 
enterprise and perpetuates dependency. What began on a small scale in 
the depression thirties has become a monster in the prosperous sixties. 
The tragedy is not only that it is bringing States and cities to the brink of 
financial disaster, but also that it is failing to meet the elementary human, 
social. and financial needs of the poor. 

It breaks up homes. It often penalizes work. It robs recipients of 
dignity. And it grows. 

Benefit levels are grossly uncqual—for 2 mother with three children, 
they range from an average of $263 a month in one State. down to an 
average of $39 in another State. So great an inequality is wrong; no child 
is “worth” morc in onc State than in another. One result of this inequality 
is to lure thousands more into already overcrowded inner cities. as un- 
prepared for city life as they are for city jobs. 

The present system creates an incentive for desertion. In most States, 
a family is denied weifare payments if a father is present—even though 
he is unable to support his family. In practice. this is what often happens: 
a father is unable to findia job at all. or one that will support his children. 
To make the children cligible for welfare. he leaves home—and the 
children are denied the authority. the discipline and the love that come 
with having a father in the house. This is wrong. 

The present system often makes it possible to reccive more money 
on welfare than on a low-paying job. This creates an incentive not to 
work; it also is unfair to the working poor. It is morally wrong for a 
family that is working to try to make ends meet to receive less than the 
family across the street on welfare. This has been bitterly resented by 
the man who works. and rightly so—the rewards are just the opposite 
of what they shouid be. Its effect is to draw people off payrolls and onto 
welfare rolls—just the opposite of what government should be doing. 
To put it bluntly and simpiv—any system which makes it more profitable 
for a man not to work than to work. and which encourages a man to 
desert his family rather than stay with his family. is wrong and inde- 
fensible. 

We cannot simply ignore the failures of welfare. or expect them to 
go away. In the past § vears, 3 milion more people have been added to 
the welfare rolls--all inva period of low unemployment. Ef the present 
trend continues, another) + million will have joined the welfare rolls by 
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1975. The financial cost will be crushing; the human cost will be 
suffocating. 

I propose that we abolish the present welfare system and adopt in its 
place a new family assistance system. Initially. this new system would cost 
more than welfare. But unlike welfare, it is designed to correct'the condi- 
tion it deals with and thus to lessen the long-range burden. 

Under this plan, the se-cailed “adult categories” of aid—aid to the 
aged, the blind, and disabled—would be continued, and a national mini- 
mum standard for benefits would be set. with the Federal Government 
contributing to its cost and also sharing the cost of additional State pay- 
ments above that amount. 

But the program now called “Aid to Families with Dependent Chil- 
dren”—the program we normally think of when we think of “welfare”— 
would be done away with completely. The new family assistance system I 
propose in its place rests essentially on three principles: equality of treat- 
ment, a work requirement. and a work incentive. 

Its bencfits would go to the working poor. as weil as the nonworking; 
to familics with dependent children headed by a father, as well as to 
those headed by a mother; and a basic Federal minimum sont be pro- 
vided. the same in cvery State. 

I propose that the Federal Government build a fouudacion under the 
income of every American family with dependent children that cannot 
care for itself—wherever in America that famil y may live. 

For a family of four now on welfare. with no outside income, the 
basic Federal payment would be $1.600 a vear. States could add to that 
amount and most would do so. In no case would anyonc’s present level of 
benefits be lowered. At the same time. this foundation w ould! be one on 
which the family itself could build. Outside earnings would be encour- 
aged, not discouraged. The new worker could keep the first $6 a month of 
outside earnings with no reduction in his benefits, and beyond that his 
benefits would be reduced by only 50 cents for each dollar earned. 

By the same token. 2 family head already employed at low wages 
could get a family assistance supplement: those who work! would no 
longer be discriminated against. A family of five in which ithe father 
earns $2,000 a year—which is the hard fact of life for many families— 
would get family assistance payments of $1.260 for a total ‘income of 
$3, 260. A family of seven earning $3,000 a year would have’ ‘its Income 
raised to $4.360. | 

Thus, for the first time. the government would recognize that it has 
no less of an obligation to the working poor than to the nonw or ing poor; 
and for the first time. benefits would be scaled in such a way that i it would 
always pay to work. | 

With such incentives. most recipients who can work w ill want to 
work. This is part of the American character. 

But what of the others—those who can work but choose not to? 

The answer is very simple. 

Under this proposal. everyone who accepts benefits must also accept 
work or training provided suitable jobs are available cither lo 
some distance if tr: ansport ation is provided. The only exce ptions would be 
these unable to work, and mothers of prescheoi children. Even mothe rs of 
preschool children, however, would have the opportunity to work- - be- 
cause Tam also propesing along with this a major expansion of day-care 
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centers to make it possible for mothers to take jobs by which they can 


support themselves and their children. 
This national floor under incomes for working or dependent families 


“AT 


is not a “guaranteed income.” Under the euaranteed income proposal, 
everyone would be assured a minimum income, regardiess of how much 
he was capable of caring, regardless of what his need was, regardless of 


whether or not he was willing to work. 

During the presidential campaign last year I opposed such a plan. I 
oppose it now, and will continue to oppose it. A guaranteed income would 
undermine the incentive to work; the family assistance pian increases the 
incentive to work. A cuarantecd income establishes a right without respon- 
sibilities; family assistance recognizes a need end establishes a responsibil- 
ity. It provides help to those in need. and in turn requires that those who 
receive help work to the extent of their capabilitics. There is no reason 
why one person should be taxed so that another can choose to live idly. 


In States that now have benefit levels above the Federal floor, family 


assistance would help ease the States’ financial burdens. But in 20 States— 


those in which poverty is most widespreac—the new Federal floor would 


be above present average benefit levels, and would mean a leap upward 
for many thousands of families that cannot care for themselves. 


uTpusds ssuayoqg 


MANPOWER TRAINING 


Next, let me tum to the job training proposals that are part of our 
full opportunity concept. America prices itself on being the “land of op- 
portunity.” I deeply believe in this ideal. 

Full opportunity means the chance for upward mobility on every rung 
of the economic ladder—and for every American, no matter what his han- 
dicaps of birth. 

The cold, hard truth is that a child born to a poor family has far less 
chance to make a good living than a child bom toa middle-income family. 

He is born poor. fed poorly; and if his family is on welfare, he starts 
life in an atmosphere of handout and dependency; often he reccives little 
preparation for work and less inspiration. The wonder of the American 
character is that so many have the spark and drive to fight their way up. 
But for millions of others, the burden of poverty in early life stifies that 
spark. 
The new family assistance would provide aid for needy families; it 
would establish a work requirement. and a work incentive; but these in 
tum require effective programs of job training and job placement— 
including a chance to qualify not just for any jobs. but for good jobs, that 

rovide both additional self-respect and full self-support. 

Therefore. I am also sending a message to Congress calling for a 
complete overhaul of the Nation's manpower training services. 

The Federal Government's job training programs have been a ter- 
rible tangle of confusion and waste. They are overcentralized. overcate- 
gorized; with good reason, many young people wonder why the Federal 
Government cannot take moncy out of one program that has too few 
applicants and use it instead to expand another that has too many. They 
wonder why they have to accept training programs they-have no interest 

in. instead of ones they care about. ‘They want to be treated as human 


é 
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beings. not cogs ita machine. 
To remedy the confusion, arbitrariness and rigidity of the present 
system, the new Manpower Training Act would basically do three things: 
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i 
c of programs that! cur 


pull together the jumbl 


exist, and equalize standards of cligibility. 
—It would provide flexible funding-—so that Federal moncy would 


follow the demands of Jabor and industry, and flow into those 
programs that people most want and need. 

—Tr would decentralize administration, gradually moving it away 
from the Washington bureaucracy and turning it over to States 


and localities. 
In terms of its symbolic importance, I can hardly overemphasize 
this last point. For the first time, applying the principles of the New Fed- 
eralism, administration of a major established Federal program would be 
turned over to the States and local governments, recognizing that they 
are in a position to do the job better. 

For years, thoughtful Americans h 
tralize government. The time has come 


Federal job training programs have 
ing more than a billion dollars a year. Yet they are essentially local in 


character. As long as the Federal Government continues to hear the cost. 
they can perfect and localities—and that way they 


ly well be run by States 
can better be adapted to specific State and local needs. 

What I propose is not a sudden dumping of these programs on un- 
prepared local authorities, but rather a careful, phased transfer. with 
benchmarks of readiness and incentives for performance. If States and 
localities decline to pick up the responsibility, the Federal Government 
will continue to manage the programs. If they try and fail, the Federal 
Government can resume the responsibility. We should trust the American 
capacity for sclf-government enough to try. The enly way to bring about 
decentralization is to do it. and this is the p 


lace to begin. | 
The Manpower Training Act will have other provisions spec 
designed to help move peop 


le off welfare rolls and onto payrolls: 
—A. computerized job bank would be established, ko match job- 
seckers with job vacancics. 
—For those on welfare. 3 $30 a mon 


incentive to go into job training. 
—For heads of familics now on welfare, 150,000 new training slots 


would be opened. 


—As I mentioned previously, arcatly expanded day-care center facil- 
itics would be provided for 


the children of welfaire mothers who 
choose to work. However. the 


se would be day-care centers with a 
difference. There is no single ideal to which this administration 
is more firmly committed than to the enriching of a child’s first 5 
years of life, and thus helping of misery at a time 
when a lift can help the most. Th 
would offer more than custodial care; they would also be devoted 

is and} bodies. AS a fur- 
ther dividend. the day-care CC 
many welfare mothers themselves. 


—It would 


ave talked of the need to decen- 


to begin. 
grown to vast proportions, cost- 
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lift the poor out oF! 
erefore, these day-care centers 

to the development of vigorous young minc 
mers would offer employment to 
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trying to equip every American to play a productive role. A third is the 
necd to make government itself workable—-which means reshaping, rc- 
forming, Innovating. 

The Office of E¢onomic Opportunity is an innovative agency—and 
thus it has a vital place in our etiorts to develop new programs and apply 
new knowledge. But in order to do effectively what it can do best, OFO 
itsclf needs reorganization. 

In the past, OEO suffered from a confusion of roles, and from a mas- 
sive attempt to do everything at once, with the same people performing 
many conflicting functions: coodinating old programs, doing new re- 
search, setting up demonstration projects, evaluating results, and serving 
as advocates for the poor. Asa result, incthciency. waste, and resentment 
too often clouded the record of even its best accomplishments. 

This Administration has made a thorough study of OEO. We have 
assigned it a leading role in the effort to develop and test new approaches 
to the solving of social problems. OO is to be a laboratory agency, where 
new ideas for helping people are tried on a pilot basis. When these prove 
successful, they can be “spur off” to operating departments or agencies— 
just as the space agency. for example. “spun off” the weather satellite and 
the communications satellite when these proved successful. Then OEO 
will be free to concentrate on breaking even newer ground. 

OEO has a broad charter: not only to help make opportunity real, 
but to search out ways of making institutions more responsive, and to 
get behind the effects of poverty to the causes of poverty. These goals 
are fundamental commitments of this administration. 

The OEO reorganization to be announced next week will stress its 
innovative role. It also will stress accountability, a clear separation of 
functions, and a tighter, more effective organization of field operations. 


REVENUE SHARING 


We come now to a proposal which I consider profoundly important 
to the future of our Federal system of shared responsibilitics. As we look 
ahead to the 1970's and the 1960's, it also is vital in terms of ensuring 
that States and localities can continue to do their part in dealing with 
the kinds of social problems I have been discussing tonight. 

When we speak of poverty or jobs or opportunity. or making govern- 
ment more effective or getting it closer to the people. it brings us di- 
rectly to the financial plizht of our States and cities. 

We can no longer have effective government on any level unless 
we have it on all levels. There is too much to be done for the cities to do 
it alone, or for the States to do it alone—or for Washinaton to do it alone. 

For a third of a century. power and responsibility have tlowed 
toward Washington—and Washington has taken for its own the best 
sources of revenue. 

We intend to reverse this tide. and to turn back to the States a 
greater measure of responsibility-—not as a way of avoiding problems. 

_ but. asa better way of solving problems. Mone with this should go a share 
of Federal revenues. I shall propose to the Congress next week that a set 
portion of the revenues from Federal income taxes be remitted directly 
to the States—with a minimum of Federal restrictions on how those 


~ 
im) 
© 
n 
he 
Q 
® 
t=] 
ct 
z 
- 
* 
(e) 
t=] 
a 
n 
ct 
» 
ct 
@ 
3 
© 
S 
ct 
° 
hh 
=) 
° 
a 
@ 
a 
cr 
bh 
Q 
a 
n 
a 
S 
1°) 
a 
! 
Po 
oS 
Ke} 
o 
a 
co 
foe] 
e 
K) 
a 
© 


“AI 


WEEKLY COMEASS OF PRESIDENTIAL DOCUMENTS 


dollars are to be used. and with a requirement that a percentage of them 
be channeled through for the use of local governments. 

The funds provided under this program will not be great in the first 
year. But the principle will have been established, and the amounts w ill 
increase as our budgetary situation improves. 

As we look ahead to the complex tasks of the seventics. ais we con- 
template the diversity of this vast and varied country, it is clear beyond 
question that effective. responsive government will require not one center 
of power. but many. This start on revenue sharing is a step toward the 
New Federalism. It is gesture of faith in America’s States and localities, 


and in the principles of democratic self-government. 

With this revenue sharing proposal. we follow through on a commit- 
ment I made in the last campaign: we follow through ona mands ite Which 
the electorate gave us last, November—after nearly 40 years of moving 
powcr from the States to Washington, we begin in America a decade of de- 
centralization. a shifting of power away from the center w henev er it can 
be used better locally. 

In recent years, we all have concentrated a great deal at attention 
on what we commonly call the “crisis of the cities.” These proposals I 
have made are addressed in part to that, but they also are focused much 
more broadly. 

They are addressed to the crisis of government—to adapting its 
structures and making it manageable. 

They are addressed to the crisis of poverty and necd—w hich is rural 
as well as urban. This administration is committed to full opportunity on 
the farm as well as in the city; to a better life for rural America; to 
ensuring that government is responsive to the needs of rural) America. 
These proposals will advance those goals. 

I have discussed these four matters together because cogether they 
make both a package and a pattern. They should be studied! together, 
debated together, scen in perspective. | 

These proposals will be controversial. They also are expensiv e. Let us 
face that fact frankly and directly. 

The first-year costs of the new family assistance program, including 
the child care centers and job training, w ould be $¢ billion. I deliberated 
long and hard over whether we could afford such an outlay.'I decided 
in favor of it for two reasons: because the costs would not begin until 
fiscal 1971, when I expect the funds to be available; and because I 
concluded that this is a reform we cannot afford not to undertake. The 
cost of continuing the present system. in financial as well as hurhan terms, 
is staggcring if projected into the 1970's. 

Revenue sharing would begin in the middle of fiscal 1971, at a half- 
year cost of a half billion dollars. This cuts into the Federal budget, but 
it represents relief for the cqually hard-pressed States. It Sa help 
curb the rise in State and local taxes. 

Overall, we would be spending more—in the short run—to help 
people who now are poor and who now are unready for work or unable 
to find work. 

I see it this way: Every businessman and every working man knows 
what “start-up costs” are. They are a heavy investment m: ide i in early 
years, in the expectation that they will more than pay for the msclves i in 
future years. 
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The investment in these proposals is a human investment; it also is. a 
“start-up cost” in turning around our dangerous decline into welfarism. 
We cannot produce productive people with the antiquated, wheezing, 
overloaded machine we now call the’ velfare system. 

If we fail to make this investment in work incentives now, if we 
merely try to patch up the system here and there, we will only be pouring 
good moncy after bad in ever-increasing amounts. 

If we do invest in this modernization, the heavily-burdened taxpayer 
at Ieast will sce the light at the end of the tunnel. And the man who now 
looks ahead only to a lifetime of dependency will see hope for a life of 
work and pride and dignity. 

In the final analysis. we cannot talk our way out of poverty; we 
cannot Icgislate our way out of poverty; but this Nation can work its 
way out of poverty. What America needs now is not more welfare but 
more “workfare.” . 

The task of this Government. the great task of our people, is to 
provide the training for work, the incentive to work, the opportunity to 
work, and the reward for work. Together, these measures are a first 
long step in that direction. 

For those in the welfare system today, or struggling to fight their way 
out of poverty, these measures offer a way to independence through the 
dignity of work. 

For those able to work. these measures provide new opportunitics 
to learn work and to find work. 

For the working poor—the forgotten poor—these measures offer a 
fair share in the assistance given to the poor. 

The new systern establishes a direct link between the Government’s 
willingness to help the needy, and the willingness of the ncedy to help 
themselves. 

It removes the present incentive not to work, and substitutes an 
incentive to work; it removes the present incentive for familics to break 
apart, and substitutes an incentive for families to stay together. 

It removes the blatant incquities, injustices, and indignitics of the 
welfare system. 

It establishes a basic Federal floor, so that children in any State 
can have at least the minimum essentials of life. 

Togcther, these measures cushion the impact of welfare costs on 
States and localities, many of which have found themselves in fiscal 
crisis as costs have spiraled. : : 

They bring reason. order, and purpose into a tangle of overlapping 
programs, and show that government can be made to work. 

Poverty will not be defeated by a stroke of a pen signing a check; 
it will not be reduced to nothing overnight with slogans or ringing 
exhortations. 

Poverty is not only a state of income. It is also a state of mind and 
astate of health. Poverty must be conquered without sacrificing the will 
to work, for if we take the route of the permanent handout, the American 
_ character will itself be impoverished. 

In my recent trip around the world, I visited countries in all 
_stages of economic development: countries with diferent social systems, 
different economic systems, different political systems. 
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In all of them, however, I found that one event had caught their 
imagination and lifted their spirits almost beyond measure: ‘The trip 
of Apollo to the moon and back. On that historic day when the astronauts 
sct foot on the moon. the spirit of Apollo 11 truly swept the wworld—a 
spirit of peace and brotherhood and adventure. and a spirit that thrilled 
to the knowledge that man had dreamed the impossible, dared the 
impossible, and done the impossible. 

Abolishing poverty. putting an end to dependency—like reaching 
for the moon a gencration ago, that may be impossible. But in| the spirit 
of Apollo, we can lift our sights and marshal our best efforts. We can 
resolve to make this the year, not that we reached the goal, but that we 
turned the corner: From a dismal cycle of dependency toward a new 
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birth of independence; 


from despair toward hope; from an ominously 


mounting importance of government toward a-new effectivencss of 


government 
the bounty of this rich land. 


and toward a full opportunity for every American to share 


NoTE: The President delivered the address on nationwide radio and television at 
10 p.m. As printed above, this item follows the advance text, which carried the 


notation: “Because of TV time limitations, there may de minor deletion of this text 
on delivery. The President stands by the full text as printed above.” | 


Federal Maritime Commission 


Statement by the President Upon Announcing 
His Intention To Nominate Mrs. Helen D. Bentley as 
Memberand Chairman. August 9, 1969 


In nominating Helen Bentley as a member of the 
Federal Maritime Commission, I am conscious of the 
fact that in one way at least. this nomination is unique. 

Mrs. Bentley has camed a very strong position for 
herself in what most of us would feel to be “a man’s 
world”—the world of maritime affairs. As mariume editor 
of the Baltimore Sun. she has won the respect of all seg- 
ments—labor and management alike—in this field and 
has established a record of professional excellence unsur- 
passed by any maritime expert in the country. 

Although we are at the beginning of the age of space, 
it is good to be reminded that the United States is a sea 
power, a nation that has crown and prospered over the 
years because of our maritime trade with every comer 
of the earth and because our ports have been recognized 
assome of the best in the worid. 

Helen Beritley knows the world of maritime trade. She 
has not only reported it from a desk at the Baltimore 
Sun; she has traveled all over the world to the great sca- 
ports, she has sailed on ships and learned much of their 
operations at first hand. She knows that maritime trade, 


which has played such an important part in the devel- 
opment of civilization in ages past, is still an important 
area today. 

She knows—perhaps better than anyone else—the com- 
plex and profoundly important world of the sea and its 
influence on the strength and growth of our Nation. 

Although Mrs. Bently jis well aware that she is being 
nominated to this post solely on her very considerable 
merits as a maritime expert, it would be less than candid 
of me not to say how gratified Iam to be able to nominate 
a. woman to such an important position. 

There was once a time when, I suppose, there was a 
bit of condescension involved in appointing a woman to 
an important position. That day is gone. Mrs. Bentley is 
representative of the extrémely well-qualified women we 
have been able to bring into Government service. «As a 
knowledgeable lady in a man’s world, she has gained «t 
reputation for being the best there is. That; in the lon 
run, is what we are iooking for in any position, and Tam 
doubly glad that in Mrs, Bentley we find that the het 
there is also just happens to be a charming and wonderfui 
lady. 

And now I would like to add one important point: 
Upon Mrs. Bentley's confirmation by the Senate. it is my 
intention to designate her as chairman of the Maritime 

Commission. 


i 
xotr: For Necraphic data ¢oncerning Mrs. Bentley, sce the fol- 
lowing iter. i 
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IV. Defense Spending versus Domestic Spending 
Q. Mr. President. last week the White House Confer 


ence on Food and Nutrition stronely recommended ap- 

proval of a bill which has passed the Cereretoirn ie a But I can assure you that not only to present, but to stay within a 

food stamp program that is blocked in the House ea balanced budget requires some very hard decisions. Tt means rejecting 
mee ANC spending programs which would benefit some of the people when their 

net effect would result in price increascs for all the people. 


another bill which would reform the school lunch pre. + Sas i I ’ . 
It is time to quit putting good moncy into bad programs. Otherwise, 


gram which has passed the House, but is blocked in the > 6 yin end up with bad money and bad programs. 

“es Peasftinl Pnme f . . I recognize the political popularity of spending programs, particu- 
Your adminittration is reported to be lobbying against Jarly in an clection year. But unless we stop the rise in prices, the cost 

both bills. Will you follow the recommendations of your of living for millions of American familics will become unbearable and 

White House Conference, and what course of action will government's ability to plan programs for progress for the future will 

you take? become impossible. 


Tite Presinent. J favor the approach that our admin- on 
: ta 
istration has put before the Congress as being the more State of the Union Message, 


responsible approach on both scores. I will. of course, con- January 22, 1970 
sider’ the recommendations of the White House Confer. 
ence, which will be made to me at my request within 
approximately 30 days. 

There is another recommendation by the White Hone 
Conference which 1, unfortunately, cannot give reilly 
sympathetic consideration to, and that is the one recom- 
mending a $5.400 minimum for a family of four in Amer- 
ica. That would cost approximately $70 billion to $80 
billidn in taxes, or $70 billion to $80 billion in increased 
prices. Now. I do not say that to discredit the Conference. 

I simply say that all of us in this country want to end 
hunger in the United States. All of us want the poor to 
have at minimum floor, and that minimum to be as high 
as possible. 

Allof us, for example, want social security to be higher, 
But when I consider all of these matters. I have to think 
also of this fact: the fact that I, as President, am the one 

* who has the primary responsibility for the cost of living in 
' this country. 

Referring 2 moment ago to the tax question, it would 
1 be very easy for me to sign a bill which reduces taxes. But 
iif I sign the kind of a bill which the Senate is about to 
r pass, I would be reducing taxes for some of the American 
F people and zaising the prices for all the Amcrican people. 

I will not do that.’ Tp ent aa paves aca se 

Mr. Klaplow. News Conference, Dec, 
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Remarks of the President in a Radio and Television Address on His Veto of 
the Bill. January 26, 1970 
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Good cvening, my fellow Americans: 

I would like to share with vou tonight a decision that is one of the 
most difficult decisions I have made since I assumed the Office of the 
Presidency a year ago. 

T have here on my desk a bill. a bill which has been passed by the 
Congress and sent to me for signature. For the first time. Iam exercising 
tonight the constitutional power of the President to veto a bill and send 
it back to the Coneress for further consideration. 

This decision is particularly difficult because this bill provides 
funds for the Department of Health, Education. and Welfare. 

Now Ict us clearly understand the issues. The issue is not whether 
some of us are for education and health and others are against it. 

There are no goals which I consider more important for this Nation 
than to improve education and to provide bettcr health care for the 
Amcrican people. 

The question is: How much can the Federal Government afford 
to spend on these programs this year? 

In April I asked the Congress to appropriate more for the Depart- 
ment of Health. Education. and Welfare than it has ever appropriated 
before. This means that this vear the Federal Government will spend 
13 percent more on programs for health. education, and welfare than it 
spent last year. For Federal programs that affect education, we will 
spend over $10 billion. Now in this bill that I have before me, the Con- 
gress has increased the amount that I recommended by $1 billion 260 
million. Over $1 billion of this increase is in the ficid of education. 

Now, why, in an ciection year, particularly. would a President hesi- 
tate for one moment to sign a bill providing for such politically popular 
causes as this onc? The reason is this: The President of the United 
States has an obligation to consider all the worthy causes that come 
before him and he is to consider them having in mind only onc principle: 
What is best for all the peopic of the United States? 

I believe that the increase over the amount that I recommended, 
the increase which is contained in this bill passed by the Congress, is not 
in the best interests of all the American people, because it is in the wrong 
amount for the wrong purposes and at the wrong time. 

Let me address myself first to the questions of the amount of spending 
involved. 

This Nation faces a crisis which directly affects every family in 
Amcrica—the continuing rise in the cost of living. From 1969 to 1970, the 
cost of living went up 25 percent in this country. Now, for the average 
family of four in America that meant an inerease of $2.400 a year in the 
items that go into vour cost of living—your grocery bills, your housing, 
your transportation, vour medical costs. 

-\ major reason for this increase in the cost of living is that in that 
same 10-year period from 1260 to 1970, the Federal Government spent 
$57 billion more than it took in in taxes. 

I think this was wrong. That is why as your President I intend to do 
everything that I can to sce that the Federal Government spends less in 


U}pueds of @seuog SNSAeA dUTpuedsg ssuazog 


MONDAY, FEBRUARY 2, 3970 


Washington so that you can have more to spend at home. If we arc'to stop 
the rise in the cost of living which is putting such a strain on the family 
budgets of millions of Americans, we have to cut the Federal budset. 

That is why 1 ordered cuts of $7 billion in Federal spending in 1970, 
That is why, for example, the budgct I will submit to Conzress for 1971 
will call for a smaller percentage of Federal spending for defense than in 
any year since 1950, 

For the first time in 20 years the budget will provide more funds for 
human resources than for defense. | 

Now, if I approved the increased spending contained in this bill, 
I would win the approval of many fine people who are demanding more 
spending by the Federal Government for education and health. | But I 
would be surrendering in the battle to stop the rise in the cost of living. a 
battle we must fight and win for the benctit of every family in this Nation. 

A second reason I am vetoing this bill is that I believe that it in- 
creases spending for the wrong purposes. The increased snendine otdered. 
by Congress for the most part simply provides more dollars for the same 
Old programs without making the urgent new reforms that arc needed if 
we arc to improve the quality of education and health care in America. 

I believe that when we consider how much we are putting into 
education in the United States, that we are entiled to get more out in 
terms of better quality in education. That is why in my cducation mes- 
sage which I shortly will be submitting to the Congress I will propose 
a new and searching look at our American school system. In this ¢xami- 
nation we will look at such basic questions as why millions of our 
children in school are unable to read adequately; we will put emphasis 
on improving the quality of education for every child in America. 

An example of the unfairness of this bill is the Impacted Aid Pro- 
gram which is supposcd to help areas which need assistance because of 
the presence of Federal installations, The bili provides $6 million for 
the one-half million people who live in the richest county in the United 
States, and only $3 million for the three million people that live in the 
100 poorest counties in the United States. 
President Eisenhower, President Kennedy, President oun all 
criticized this program as being unfair. And yet the Congress in this ia 
bill not only perpetuates this unfair program, it adds money to it. | 
Tie third reason Dam vetoing ting bill is because it requires the 
moncy to be spent at the wrong time. We are now nearly three-quarters 
of the way through the school year. This bill forces us to spend the 
moncy it appropriates—and we would have to spend it all before June 30. 

When money is spent in a hurry, a great deal is wasted. Ther¢isno | 7-7 
good time to waste the taxpayers’ money, but there is no worse time to 
waste it than today. 

The Congress will determine on Wednesday whether it will sus- 
tain or override my veto of this legislation. If the veto is sustained, I 
will immediately seek appropriations which will assure the funds neces- 
sary to provide for the needs of the Nation in education and health. 

You can be sure that no school will necd to be closed. No scheolichild 
will be denied an education as a result of the action I take tonight. [ will 
work with the Congress in developing a law that will case the transition 
to education reform and do so without inflation. 

I realize that a number of Congressmen and Senators, as well as 
many who are members of what is called the education lobby, disagree 
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with the views I have expressed tonight. I respect their different view- 
point. I deeply share the concerns of those who want more funds for 
education and for health and for other worthy causes in this country. 

But it is my duty to act on behalf of the millions of Americans, in- 
cluding teachers and students. as well as paticnts in our hospitals. who 
will pay far more in the rise in the cost of liviny than they will reccive 
from the increased spending provided for in this bill, 

We spend more for health and education than any nation in the 
world. We are abie.to do this, and I hope we can continue to do so in 
the future. because we have the great zood fortune to be the richest nation 
by far in the whole history of the world. 

But we can spend ourselves poor. That is why no matter how popular 
a spending program is. if I determine that its enactment will have the 
effect of raising your prices or raising your taxes, I will not approve that 
program. 

Now. for these reasons, for the first time. tonight, instead of signing 
a bill which has been sent to me by the Congress. Iam signing this veto 
message. My fellow Américans. I believe this action is in the long-range 

interests of better cducation and improved health care. But most impor- 
tant, I believe that this action that I have j Just taken is in the vital interests 
of all Americans in stopping the rise in the cost of living 

Thank you, and good night. 
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wore: The President spoke at 9 p.m. in his office at the White House. For the text of 
the President's veto message, see the following item. 
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On Petitions for Review of Orders of the 
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BRIEF FOR PETITIONER 
COLUMBIA BROADCASTING SYSTEM, INC. 


ISSUES PRESENTED FOR REVIEW 


The Federal Communications Commission has ruled 
that the presentation by CBS of a broadcast by the Chair- 
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man of the Democratic National Committee, setting forth 
views on public issues in response to views previously 
presented by the President in a number of broadcast ap- 
pearances, requires that time be provided to a Republican 
Party spokesman for a reply to that response to the 
President. 


The issues presented for review are: 


1. Whether the ruling must be set aside as arbi- 
trary and capricious because it is patently unfair, 
lacks any rational basis and constitutes an un- 
explained departure from a Commission prece- 
dent squarely in point. 


. Whether the ruling exceeds the authority of the 
Commission under the Communications Act of 
1934, or, if it does not, whether the ruling violates 
the First Amendment. 


[This case has not previously been before this Court.] 


REFERENCES TO RULINGS 


The basis for the orders of the Commission under 
review in this case is set forth in two opinions of the 
Commission: 


Memorandum Opinion and Order released August 
18, 1970 (FCC 70-881), 152-59 (A. 96-98).* The 
portion of the August 18 Memorandum Opinion and 
Order under review is reported at 25 F.C.C. 2d 283, 
299-301 (1970). 


Memorandum Opinion and Order released Septem- 
ber 24, 1970 (FCC 70-999) (A. 303-313), disposing 
of petitions for reconsideration of the August 18 
Memorandum Opinion and Order. The September 24 
Memorandum Opinion and Order is reported at 25 
F.C.C. 2d 739 (1970). 


* “A _——” references are to the Appendix of materials from the 
Record before the Commission, filed with this brief. 


3 
STATEMENT OF THE CASE 


This case tests the validity of a ruling of the Federal 
Communications Commission (the Commission) that peti- 
tioner Columbia Broadeasting System, Inc. (CBS) must 
afford time to a Republican Party spokesman to reply to 
a July 7, 1970 broadcast by Lawrence O’Brien, Chairman 
of intervenor Democratic National Committee (DNC). 
This broadcast, entitled “Loyal Opposition” —“THE 
DEMOCRATS RESPOND: PART ONE,” ? was made at 
CBS’ invitation as a response to previous Presidential 
broadcast appearances. 


The factual setting of the July 7 O’Brien broadcast is 
critical to an understanding of the legal issues presented. 
We therefore first set forth the circumstances leading to 
the July 7 broadcast. We then describe the subsequent 
contentions made to the Commission and the rulings it 
has made in response. 


(a) The Background of the July 7 Broadcast 


CBS is the licensee of a number of radio and television 
stations and operates a radio network and a television 
network. In these roles, CBS has sought to provide fair 
and balanced coverage of important public issues. The 
primary method employed to achieve this end is to pre- 
sent broadcasts prepared by CBS’ own news personnel— 
hard news, news analysis, news documentaries, news spe- 
cials, and news interviews.* As part of that coverage, 
CBS also carries press conferences, speeches and reports 
to the nation by the President of the United States. In 
addition, in the interest of fairness, CBS has from time 


1A transcript of the July 7 broadcast appears at A. 23-31. 


2 CBS’ policies as to coverage of public issues are set forth in some 
detail in a recent CBS response to a request to the Commission by 
DNC for a declaratory ruling. See Appendix to the Briefs in 
Democratic National Committee v. FCC, D.C. Cir. No. 24,587, pp. 
37-44, 
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to time provided an opportunity for direct presentations 
by speakers advocating views opposed to Administration 
policies. For example, during both Democratic and Re- 
publican Administrations CBS has made time available, 
following the President’s State of the Union Address, to 
Congressional leaders of the principal opposition party to 
present their views on the state of the union.* 


During the first 18 months of the current Administra- 
tion the President appeared on the CBS Television Net- 
work during prime evening viewing hours on 14 occa- 
sions.* Since such appearances, cumulatively, have a 
major impact on the viewing public and often present the 
views on important public issues of the political party 
the President leads, CBS decided it would be appropriate 
to offer time to representatives of the principal opposi- 
tion party. Accordingly, on June 22, 1970, CBS offered 
the Chairman of DNC 25 minutes of broadcast time for 
the presentation of views of the Democratic Party on 
public issues. It did so in view of the “disparity between 
Presidential appearances and the opportunities available 
to the principal opposition party” in order to “achieve 
fairness and balance in the treatment of public issues.” * 
The format and content of the presentation were left to 
Mr. O’Brien to fashion in conformity with the stated 
purpose of the offer. CBS did not prescribe which of the 
issues discussed by the President in prior broadcasts were 
or were not to be covered, the allocation of time to be 
made among such issues, or the spokesman to be used. 


Mr. O’Brien accepted the CBS offer and the broadcast 
took place on July 7, 1970. The format employed involved 
presentation of excerpts of previously broadcast Presi- 

3CBS Response to Republican National Committee Petition 
(hereafter “CBS Response”), A. 38. 

+ Id. at A. 39, second footnote. 


5 Telegram from Frank Stanton, President of CBS, to Mr. O’Brien, 
June 22, 1970, A. 20. 
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dential statements on various issues, followed by critical 
commentary or rebuttal by Mr. O’Brien as to each Presi- 
dential statement.’ Topics covered included the Indochina 
War, economic policy, dissent, crime, civil rights, and the 
environment. 


Following the O’Brien broadcast, there were several 
minutes of analysis by members of the CBS News staff 
of the type that CBS customarily carries following Presi- 
dential broadcasts. In addition, a few CBS-affiliated sta- 
tions, including the five CBS-owned television stations 
(but not the CBS Television Network), carried a paid 
political fund-raising announcement purchased by DNC 
directly from the stations.? 


(b) The Initial Proceedings before the Commission 


On July 8, 1970, the Chairman of the Republican Na- 
tional Committee (RNC) requested CBS to provide time 
to RNC comparable to that afforded for the July 7 broad- 


cast. Thereafter, on July 18, RNC filed with the Com- 
mission a petition requesting that “the Commission at its 
earliest convenience make its views known to CBS that 
their failure to afford forthwith” an opportunity to RNC 


* These statements were drawn from the Inaugural and State of 
the Union addresses, news conferences, and special addresses on such 
matters as the Cambodian invasion and the veto of the HEW ap- 
propriations bill. Mr. O’Brien used Mr. Nixon’s broadcast nomina- 
tion acceptance speech to illustrate his views on the crime problem, 
but these views had also been expressed in television appearances 
since Mr. Nixon’s inauguration. Mr. O’Brien also used a broadcast 
statement by Vice President Agnew to supplement a statement by 
President Nixon on the question of dissent and national unity. 
A, 23-30. 


7 See CBS Response, A. 36. The time for this announcement was 
sold by the CBS-owned stations pursuant to the CBS policy to per- 
mit the purchase of spot announcements for political fund-raising, 
described in the CBS response to a DNC request for a declaratory 
ruling. See Appendix to the Briefs in Democratic National Com- 
mittee Vv. FCC, D.C. Cir. No. 24,537, pp. 43-44. 


* Letter to Dr. Frank Stanton, RNC Petition, Exhibit 1, A. 17-19. 
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to reply to the July 7 broadcast “would constitute a vio- 
lation of the Fairness Doctrine and CBS’s obligations as 
a licensee of broadcast stations.” ® 


In substance RNC argued that a national committee 
such as DNC was an inappropriate spokesman “to dis- 
cuss specific political, economic and social issues—the ‘gut 
issues.’ RNC alleged that the result was a broadcast 
that became an “instrument of partisan advocacy” rather 
than an “issue-oriented response” to the President. Fi- 
nally, RNC asserted that the July 7 broadcast had in- 
jected a “fresh issue not specifically treated by any Presi- 
dential speech: which political party should hold power.” ™ 
RNC argued that Mr. O’Brien’s treatment of this “which 
party” issue gave rise to a duty on the part of CBS, under 
the Commission’s fairness doctrine, to afford time for 
RNC to present the other side of the issue.” 


CBS opposed the RNC request. It pointed out, inter 
alia, that (1) RNC had conceded in the past that the 


fairness doctrine applies to Presidential broadcasts and 
that the national committee chairman of the principal 
opposition political party was an appropriate spokesman 
to reply to the President;’* (2) the substantive issues 
covered in the July 7 broadcast had all been covered in 
Presidential broadcasts;?* and (3) no showing had been 


° AL 11. 


10 A. 5. Some of RNC’s arguments were repeated and amplified in 
a Reply to CBS’ Response. A. 61-73, 


11 A. 4, (Emphasis in original.) 
32 A, 4-10. 
13 A. 32-60. 


14 CBS noted that the then Chairman of RNC had requested and 
received time in 1963 to respond to President Kennedy’s televised 
discussion of tax legislation. A. 40-41. 


3 A. 34. 
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made of any lack of fairness in the overall treatment by 
CBS of any of these issues.** 


With respect to the main RNC contention that the 
O’Brien broadcast introduced a “fresh issue” as to which 
party should govern, CBS answered that the President 
had addressed the “which party” issue in his prior broad- 
casts, noting that— 


“Although Mr, O’Brien nowhere explicitly addressed 
the question of which party should hold the Presi- 
dency, it is arguable that any broadcast by the DNC 
will imply that a representative of the Democratic 
party should hold that office and that the “Loyal 
Opposition” broadcast did so, But if implicit mes- 
sages are to be considered, it is equally true that a 
broadeast by the President—the Chief Executive of 
our government, as well as the leader of his party 
—will have as an underlying objective the desire 
to persuade the listener of the merits of the Admin- 
istration’s course of action. Certainly when the 


President speaks, he seeks to inspire confidence in 
his ability to govern and the wisdom of the Admin- 
istration’s policies and seeks to perpetuate his party’s 
stewardship of the government.” 7 


In sum, CBS pointed out that under the fairness doc- 
trine the Commission does not weigh particular broadcasts 
and direct specific replies, but rather weighs overall fair- 
ness in treatment of issues. In the present case, CBS 
argued, RNC had failed to establish unfairness in CBS’ 
treatment of any of the issues covered in the O’Brien 
broadcast, including any implicit issue as to “which party 
should govern.” 


(c) The August 18, 1970 Commission Ruling 


On August 18, 1970, the Commission issued a Memo- 
randum Opinion and Order disposing of a number of fair- 


16 Ibid. 
17 A. 34-35. 
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ness controversies, including the one raised by the RNC 
petition.*® 


The Commission concluded that “the fairness doctrine 
requires that some reasonable period of time be afforded 
by CBS to the RNC or some other appropriate Republican 
Party spokesman selected by CBS.” It agreed that 
“CBS has acted in good faith” in responding to a need 
for presenting viewpoints contrasting with those of the 
President and stated that CBS “is to be commended for 
its concern.” *° Nevertheless, the Commission held that 
CBS’ asserted purpose was not achieved because the July 
7 broadcast “only referred briefly to the Indochina War 
issue,” *! which the Commission regarded as a principal 
focus of earlier Presidential broadcasts. 


Without explaining the terms used, the Commission 
stated that the O’Brien broadcast “would appear to have 
been ‘person or party’ oriented rather than issue-oriented,”. 
and faulted CBS for failing “to have exercised journalis- 
tic supervision to assure fulfillment of its purpose.” * 
Finally, the Commission concluded that the character of 
the broadcast somehow brought it within the ambit of 
the Commission’s recent Zapple ruling,“ which held that 
where a broadcast licensee has sold time to supporters 
of a particular candidate during an election period, he 
may not decline to sell equivalent time to supporters of 
that candidate’s opponents. 


The result as to the RNC petition was concurred in 
by 5 of the 7 Commissioners, but 3 of the 5 issued sepa- 


18 A, 74-98 (hereafter “August 18 Opinion”). Part E of the Au- 
gust 18 Opinion, {[ 52-59, A. 96-98, dealt with the RNC Petition. 


19 7 58, A. 96. 

709 54, A. 96. 

217 55, A. 96. 

729755 n. 25, A. 96. 

23 Letter to Nicholas Zapple, 23 F.C.C. 2d 707 (1970). 
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rate statements reflecting widely disparate views.* Com- 
missioner Robert E. Lee stressed an alleged failure of 
CBS to limit Mr. O’Brien “to the issues originally 
raised,”** but he did not identify the new issues he 
thought had been treated in the July 7 broadcast. Com- 
missioner Lee also appeared to rest his conclusion in part 
on the selection of DNC as spokesman, contrary to the 
main opinion, which expressly rejected the RNC argu- 
ment that national committees are inappropriate spokes- 
men to answer the President. 


The special concurring opinion of Chairman Dean 
Burch stressed the alleged “person or party” orientation 
of the O’Brien broadcast," again without definition of 
that term, without any differentiation of it from an 
“Gssue-oriented” broadcast, and without citing any in- 
stances of “party-orientation” in the content of the broad- 
east. Chairman Burch asserted that the broadcast “cov- 
ered issues in the political spokesman arena,” but did not 


explain what he conceived that “arena” to be? 


Finally, Commissioner Nicholas Johnson stated that his 
concurrence was “extremely reluctant.” = He concurred 


*4 Separate concurring statements concerning the RNC petition 
were issued by Chairman Dean Burch (A. 104-06), Commissioner 
Robert E. Lee (A. 107) and Commissioner Nicholas Johnson (A. 
115-16). Commissioners Robert L. Bartley and H. Rex Lee dissented 
as to the result in the RNC petition, as well as all other issues 
resolved in the August 18 Opinion. Commissioner H. Rex Lee issued 
a short dissenting statement, A. 108. 


75 A, 107. 

7¢ August 18 Opinion { 58, A. 97. 
27 A. 105. 

28 Ibid. 


*? A. 115. The reluctant nature of Commissioner Johnson’s con- 
currence was underlined by his statement that “there is nothing in 
the majority’s opinion to suggest that the RNC is entitled to any- 
thing more than a five minute reply under these circumstances.” 
A. 116. 


10 


because of the “content of the DNC program,”* al- 
though he, like his brethren, did not point to the par- 
ticular content that troubled him. Commissioner John- 
son also expressed concern over a rule under which “the 
RNC must be given time to reply to the DNC every time 
the DNC is given time to reply to the Republican Presi- 
dent.” * 


(d) Pleadings on Reconsideration 


In petitioning for reconsideration,“ CBS contended 
that the distinction between “party-oriented” and “issue- 
oriented” was not a meaningful or workable one. While 
conceding that the O’Brien broadcast was partisan, CBS 
contended that the broadcast had been devoted to vigor- 
ous discussion of specific issues. It pointed out that, con- 
trary to the Commission’s impression, CBS had not in- 
tended to limit the July 7 broadcast to the issue of the 
Indochina War and that CBS had fully presented the 
views of the President and other Republican spokesman 
—through direct presentations as well as on CBS News 
broadeasts—on all the other issues discussed by Mr. 
O’Brien on that broadcast.* CBS also pointed out that 
the Presidential broadcasts to which Mr. O’Brien replied 
had constituted “a strong endorsement of Republican 
(Party] government” and contained remarks “extolling 
the virtues of the Republican Administration and com- 
menting unfavorably on the positions or actions of the 
previous Democratic Administration and the current 


30 A. 116. 
2 Ibid. 


32 A, 218-270. DNC, which had not previously participated in 
the proceedings before the Commission, also filed a petition for 
reconsideration. A. 127-191. 


33 A. 221-22. CBS submitted an appendix detailing the discussion 
of these issues by Republican spokesmen by date, time, and content. 
A, 243-65. 
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Democratic-controlled Congress.” ** CBS argued that it 
would be grossly unfair to require that time be provided 
for a reply by the President’s party to a reply to the 
President, since any such requirement would give the 
views of the President’s party double exposure.* 


CBS also urged that the Commission’s decision could 
only lead to emasculation of future debate on public is- 
sues. In the future, CBS said, licensees would have to 
review all broadcasts presenting partisan figures on a 
line-by-line basis to eliminate partisanship. If they did 
not, they would run the risk that their attempt to bal- 


%4 A, 226-27. For instance, in his September 26, 1969 broadcast 
press conference, the President directly criticized the prior Demo- 
cratic Administration, stating: 


“{T]he previous administration tried, through jawboning, as it 
is called, to put the blame on business for price increases; the 
blame on labor for wage increases . . . . It [jawboning] is hypo- 
critical, it is dishonest, but most important, it is ineffective 

...” 5 Weekly Compilation of Presidential Documents (here- 


after “WCPD”) 879 (1969). 


In his 1970 State of the Union address, the President placed “the 
primary blame” for rising prices on the Federal Government’s defi- 
cit spending “in the decade of the sixties,” contrasting this with 
his own budget practices and plans. 6 WCPD 61 (1970). In that 
address, he also stated: 


“We have heard a great deal of overblown rhetoric during 
the sixties in which the word ‘war’ has perhaps too often been 
used—the war on poverty, the war on misery, the war on di- 
sease, the war on hunger. But if there is one area where the 
word ‘war’ is appropriate it is in the fight against crime.” 
6 WCPD 62 (1970). 


Again, in his June 17, 1970 speech on economic policy, President 
Nixon emphasized that his Administration was seeking to reverse 
the pattern of deficit spending and “runaway inflation” that pre- 
vailed under his Democratic predecessors. 6 WCPD 779 (1970). 


Remarks critical of the alleged inaction or over-spending of the 
Democratic-controlled Congress were also made in the latter two 
broadcasts. as well as in the President’s HEW appropriations bill 
veto message (6 WCPD 76, January 26, 1970) and December 8, 
1969 press conference. 5 WCPD 1724-25 (1969). For other ex- 
amples of partisan Presidential statements, see A. 227-31. 


35 A. 239-40. 
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ance debate on public issues would be frustrated by a 
Commission determination like the one in this case.*° 


Finally, the CBS petition cited a precedent—the Hays 
decision *“—that it asserted was controlling. In the Hays 
case CBS had denied a request by a Democratic spokes- 
man for an opportunity to reply to a Republican response 
to the 1968 State of the Union address of President John- 
son, The Commission rejected a Democratic complaint 
that CBS had violated the fairness doctrine in refusing 
to provide time for a second Democratic broadcast. The 
CBS petition for reconsideration in the present case 
pointed out that the Republican response to the President 
involved in the Hays case was at least as partisan, in 
content and tone, as the July 7 O’Brien broadcast.** 


3¢ The DNC petition for reconsideration argued that Presidential 
use of television had created a serious imbalance and that the par- 
tial redress of that imbalance through the O’Brien broadcast would 
be vitiated by an RNC reply to that broadcast. A. 133-42. It ex- 
pressed a fear that the networks would be inhibited from carrying 
such DNC broadcasts in the future or would censor them to avoid 
the effects of the Commission’s ruling. A. 130-31. 


37 Letter from Chairman Rosel H. Hyde to Hon. Wayne Hays, 
Commission Ref. No. 8330-S; C2-105 (1968), reprinted at A. 237-39. 


38 For example, Representative Gerald Ford, the House Republi- 
can leader, stated as part of a lengthy speech questioning President 
Johnson’s leadership capability: 


“The Ship of State is wallowing in a storm-tossed sea, drift- 
ing toward the rocks of domestic disaster, beaten by the waves 
of worldwide fiscal crisis that threaten shipwreck .... We need 
a Captain with courage to clear the deck—jettison the dead- 
weight—a Captain who learned his seamanship beyond the 
Potomac and the Pedernales.” 


Representative Poff, speaking on the “law and order” record of the 
Democratic Administration, stated: 


“Murder is epidemic. Rape is commonplace—Burglary hap- 
pens so often it is no longer news. Pornography, filth and dope 
are peddled on nearly every street corner. Crime has grown 
six times as fast as the population. 


Despite the urgent warnings of F.B.I. Director Hoover and 
law enforcement officers everywhere. the Johnson Administra- 
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The RNC opposition to the CBS petition for reconsid- 
eration *° stated that the “fundamental defect” of the 
CBS petition was “its refusal to recognize or accept the 
Commission’s well-supported factual conclusion that the 
DNC broadcast of July 7, 1970, was partisan rather than 
issue-oriented and that it was that factor alone which 
brought the July 7 broadcast within the ‘political spokes- 
man arena’ of the Fairness Doctrine.” +” RNC asserted 
that “the Commission has made clear” that the question 
of whether a broadcast is “party-oriented” turns “on the 
form and content of the discussion itself.”4* It denied 
CBS’ contention that Presidential addresses had any simi- 
larly partisan element.” RNC urged that the Hays rul- 
ing, on which CBS had relied, was simply erroneous.“ 


(e) The Commission’s September 24, 1970 Ruling 


On September 24, 1970, the Commission released a 
Memorandum Opinion and Order denying by a 4 to 2 
vote the petitions of CBS and DNC for reconsideration.** 


tion has failed to take effective action. The Attorney General 
has banned the use of modern investigative techniques. The 
soaring increase in crime has been called just ‘a little bit’ of an 
increase.” 


In other segments of the broadcast, Representative Bush assailed 
the Administration’s “reckless policy” of deficit spending, while 
Senator Tower stated that “this war could be over today if the 
Johnson Administration had acted with determination instead of 
vacillation.” See A. 234-36. 


39 A, 271-79. 
40A. 271. 
42, A. 277. 
42 A. 274-75, 
43, A. 274, 


“4 A, 303-13 (hereafter “September 24 Opinion”). Commissioner 
Cox, who concurred in the August 18 Opinion, had since left the 
Commission. Commissioner Johnson concurred in the result, Com- 
missioner Bartley wrote a short dissenting statement. A. 314. 
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The Commission conceded that its ruling that the July 7 
broadeast gave rise to reply-to-reply rights “did not take 
into account the overall presentations of CBS on the is- 
sues covered in the July 7 DNC broadcast, and... did 
not follow the general fairness doctrine pattern.” ** The 
ruling was founded, rather, on a “specific corollary” of 
the fairness doctrine—a new “political party’ doctrine 
derived by the Commission from its Zapple ruling.** 


The Commission asserted that both CBS and DNC had 
misconstrued the August 18 Opinion.** Particularly, the 
Commission denied any intent to base the ruling on the 
partisan content of the July 7 broadcast or the partisan 
nature of the spokesman appearing on the broadcast. It 
stated that, in informing the public on issues raised in 
Presidential broadcasts, “CBS has wide discretion as to 
the spokesmen to be selected (including the DNC if it 
wishes) and . . . the presentation can be hard-hitting 
and partisan.” ** The Commission explained that the 


“party-oriented” nature of the broadcast giving rise to 
a reply right for a Republican spokesman resulted solely 
from the fact that CBS had not specified the particular 
issues to be covered in the July 7 broadcast.*” 


The Commission reaffirmed the Hays ruling (under 
which a Republican response to a Democratic State of 
the Union address was held not to give rise to a reply 
right for the Democrats), evidently regarding it as dis- 
tinguishable from the present case—although no basis for 


459711, A. 308. 
467] 11-14, 21, A. 308-09, 311. 
479 10, A. 307. 
489 23, A. 312. 


«99 21, A. 311. While apparently recognizing that CBS had not 
intended to restrict Mr. O’Brien to the Indochina War issue, the 
Commission nonetheless again indicated its view that CBS, “first 
and foremost,” should have offered “time to speak on Indochina” 
in response to the President. § 20, A. 311. 
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distinction was stated.* While recognizing that Presi- 
dential appearances constitute “a strong endorsement of 
Republican [Party] government,” the Commission held 
that such appearances would not normally be deemed to 
come within the “political party” doctrine described in 
its holding.** But the Commission held, nonetheless, that 
—except where the licensee prescribes the particular is- 
sues to be discussed—the broadcast of a reply to exempt 
Presidential appearances requires, under the “political 
party” doctrine, that the President’s party be afforded 
a second chance at persuading the public that the Presi- 
dent’s views are correct. 


50] 22 n. 16, A. 312. 
517 18, A. 310. 


2 Ibid. The Commission indicated that the only exception to this 
would be when the President is a formal candidate for reelection, in 
which case the “equal opportunities” requirement of section 315— 
or, should that requirement be repealed, the “political party” doc- 
trine itself—would apply. 16, A. 310. 
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ARGUMENT 


In the holding under review, the Commission—acting 
in the name of fairness—has decreed a result that is pat- 
ently unfair: It has held that the presentation by CBS 
of a single, 25-minute broadcast by the Chairman of 
DNC, in which he set forth his party’s views in response 
to views previously presented by the President in exten- 
sive broadcast appearances, requires that CBS offer time 
to RNC or some other Republican Party spokesman for 
a reply to a reply. The Commission has thus required 
CBS to provide the Republicans an opportunity to present 
again Administration views on national issues that have 
previously been presented in numerous Presidential broad- 
cast appearances. The Commission has failed to provide 
any intelligible reason for this remarkable departure 
from its own fairness doctrine. 


On its face, the Commission’s holding seems a strange 
way of resolving the questions raised by Presidential 


broadcast appearances. We demonstrate below that the 
reasons advanced by the Commission in support of this 
unprecedented holding do not support the result reached. 
The Commission’s holding simply fails to meet the mini- 
mal requirement for valid agency action—it lacks any 
rational basis. For this reason alone, it must be set aside 
under established legal principles. Moreover, the result 
has no relationship to the policies of the Commission’s 
fairness doctrine, but is actually contra-fairness. It can- 
not be justified under the fairness doctrine or any pro- 
vision of the Communications Act, and is therefore be- 
yond the Commission’s statutory authority. Finally, since 
the ruling amounts to a governmental requirement that 
one set of views on national issues be given greater ex- 
posure than opposing views, it is inconsistent with the 
First Amendment. 
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I. The Commission’s Requirement that CBS Afford 
Reply-to-Reply Rights to a Republican Party Spokes- 
man Must Be Set Aside for Lack of Any Rational 
Basis. 


Under applicable standards for judicial review, agency 
action lacking a rational basis cannot be sustained. Sec- 
tion 10(e) of the Administrative Procedure Act, 5 U.S.C. 
§ 706, codifies the long-standing rule that the courts shall 
“hold unlawful and set aside agency action . . . found 
to be . . . arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law.” While the 
exact bounds of the concept of arbitrary and capricious 
administrative action are not precisely defined, the core 
of the concept is the notion of irrationality.* 


We show below that the decision in the instant case 
fails to meet this threshold standard of rationality. 


A. The Holding Has No Basis in the Commission’s 
Traditional Fairness Doctrine. 


In the July 7 broadcast at issue, Mr. O’Brien—who 
the Commission concedes is an appropriate spokesman to 


3 E.g., Burlington Truck Lines, Inc. v. United States, 371 U.S. 
156, 168 (1962) (there must be a “rational connection between the 
facts found and the choice made”) ; Greater Boston Television Corp. 
v. FCC, U.S. App. D.C. , —— F.2d (No. 17,785, Nov. 
13, 1970), slip opinion at 16 (court must be satisfied that fact find- 
ings “provide rational support for the agency’s inferences of ulti- 
mate fact”) ; FTC v. Crowther, U.S. App. D.C. ——, 430 F.2d 
510, 514 (1970) ; Paducah Newspapers, Inc. v. FCC, 184 U.S. App. 
D.C. 287, 288, 414 F.2d 1183, 1184 (1969) (agency actions must be 
“rationally explicable” and “consistent”) ; Van Curler Broadcasting 
Corp. Vv. United States, 98 U.S. App. D.C. 432, 485, 286 F.2d 727, 
730, cert, denied, 352 U.S. 935 (1956) (reasons given by agency 
found to be “rational” and to “support the conclusion” reached) ; 
Grace Line, Inc. v. Federal Maritime Board, 263 F.2d 709, 711 (2d 
Cir. 1959) (court must be satisfied that agency decision has a 
“rational” or “reasonable” foundation in law) ; Willapoint Oysters, 
Inc. v. Ewing, 174 F. 2d 676, 695 (9th Cir.), cert. denied, 338 U.S. 
860 (1949) (courts inquire “whether the order is a rational con- 
clusion and not so ‘unreasonable’ as to be capricious, arbitrary or an 
abuse of discretion”) ; Dell Pub. Co. v. Summerfield, 198 F. Supp. 
848, 844 (D.D.C, 1961), aff’d, 118 U.S. App. D.C. 1, 303 F.2d 766 
on (“arbitrary and capricious” means “having no rational 

asis”). 
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respond to the President on public issues “—presented 
views on a number of public issues previously discussed 
by the President on CBS broadcasts. These issues in- 
cluded the Indochina War, economic policy, dissent, crime, 
civil rights, and the environment. 


The Commission concedes that CBS has fully and fairly 
presented all sides of the substantive issues actually dis- 
cussed by Mr. O’Brien.** While the Commission expressed 
concern that CBS had not limited the July 7 broadcast 
to a discussion of the issue of the Indochina War, it 
did not find—and on this record could not have found— 
that the July 7 broadcast resulted in any imbalance in 
CBS’ coverage of issues. 


Even if one focuses, as RNC’s petition urged, on the 
implicit issue of “which party should govern,” it is clear 
that the Republican side of the issue had previously been 
presented fully on CBS broadcasts. The appearances of 
the President, the chief spokesman of the Republican 
Party, contained many remarks directly attacking the 
performance of the Democratic-controlled Congress and 
his Democratic predecessors.** Their overall effect was 
a strong endorsement of the Republican Administration 
and its policies. 


5+ September 24 Opinion {ff 22, 23, A. 312; August 18 Opinion 
7 58, A, 97. 


55 September 24 Opinion { 14 n. 13, A. 309. 


56 August 18 Opinion { 55, A. 96. September 24 Opinion { 20, 
A. 311. It was because of this apparent concern that CBS submitted 
with its petition for reconsideration an exhibit showing that the 
views of the President and other Republican spokesmen on all the 
issues discussed by Mr. O’Brien had been extensively presented on 
CBS broadcasts. A. 243-65. 


5 A. 3. As suggested in the CBS petition for reconsideration, 
A. 226-31, it is pointless to focus on so broad an issue as “which 
party should govern” for fairness doctrine purposes; views on that 
issue are presented, explicitly or implicitly, in almost every appear- 
ance of every public or party official. 


58 See pp. 10-11, supra. 
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Under these circumstances, it is clear that CBS had 
fully satisfied its obligations under the fairness doctrine 
as traditionally stated and applied. That doctrine re- 
quires, basically, that where a broadcast licensee carries 
one side of a controversial issue of public importance, he 
must also afford reasonable coverage to the other side 
or sides of that issue. The fairness doctrine is not a 
rigid, mechanical formula. The controlling standard un- 
der the doctrine is whether the licensee, in its overall per- 
formance over a period of time, has acted “reasonably 
and in good faith.” °° As the Commission stated in the 
very opinion in which it decided this case: 


“We do not believe that any extended discussion is 
needed as to why the licensee is afforded so much 
discretion under the fairness doctrine. In our judg- 
ment, based on decades of experience in this field, 
this is the only sound way to proceed as a general 
policy. A contrary approach of equal opportunities, 
applying to controversial issues generally the specific 
equal opportunities requirements for political candi- 
dates would in practice not be workable. It would 
inhibit, rather than promote, the discussion and 
presentation of controversial issues in the various 
broadcast program formats (e.g., newscasts, inter- 
views, documentaries). For it is just not practicable 
to require equality with respect to the large number 
of issues dealt with in a great variety of programs 
on a daily and continuing basis. Further, it would 
involve this Commission much too deeply in broad- 
cast journalism; we would indeed become virtually 
a part of the broadcasting ‘fourth estate,’ oversee- 
ing thousands of complaints that some issue had not 
been given ‘equal treatment.’ We do not believe 
that the profound national commitment to the prin- 
ciple that debate on public issues should be ‘unin- 


59 Applicability of the Fairness Doctrine in the Handling of Con- 
troversial Issues of Public Importance, 29 Fed. Reg. 10415, 10416 
(1964). See generally August 18 Opinion, Part A ({] 21-29), A. 
85-88. 
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hibited, robust, wide-open’ (New York Times Co. v. 
Sullivan, 376 U.S. 254, 270) would be promoted by 
a general policy of requiring equal treatment on all 
such issues, with governmental intervention to insure 
such mathematical equality.” ” 


The Commission’s ruling, requiring that time be af- 
forded for a Republican reply to the July 7 broadcast, 
flies in the face of these often-stated principles of the 
fairness doctrine. It is, indeed, contra-fairness. The en- 
tire purpose of the July 7 broadcast, in conjunction with 
other CBS news and public affairs broadcasts, was to 
maintain balance in the treatment of issues on which 
the President had expressed his views in his frequent 
broadcast appearances. The Commission’s ruling nullifies 
this CBS effort to provide balance. Unless reversed, the 
ruling will create a governmentally-compelled imbalance. 
Notwithstanding the impact of Presidential appearances, 
the President’s party, under the Commission’s holding, 
must be afforded still another opportunity to present the 
Administration’s views. This is a result directly contrary 
to the spirit and purpose of the fairness doctrine.” 


B. The Application of the Commission’s “Political 
Party” Rule, Based on Whether the Licensee Has 
Specified the Issues to be Discussed, Is Funda- 
mentally Irrational. 


The Commission has conceded that its action “did not 
take into account the overall presentations of CBS on the 
issues covered in the July 7 DNC broadcast, and... did 


6° August 18 Opinion § 24, A. 86. (Footnote omitted.) 


61In a recent equal opportunities ruling reviewed by this Court, 
the Commission was at pains to assure the Court that the fairness 
doctrine would be used to prevent “imbalance” in coverage of views 
of opposing parties resulting from coverage pursuant to equal op- 
portunities requirements. And this Court specifically accepted the 
assurance. Kay v. FCC, —— U.S. App. D.C. ——, —— F.2d —— 
(No. 24,495, Oct. 28, 1970), slip opinion at 20. In the present case, 
as shown above, the Commission’s action commands imbalance. 
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not follow the general fairness doctrine pattern.” It 
was based, rather, on a “specifie corollary” of the fair- 
ness doctrine—the so-called “political party” rule.* The 
Commission held that the July 7 broadcast was “party- 
oriented” rather than “issue-oriented,” and that under 
the “political party” rule, substantially equal time must 
therefore be provided for a “party-oriented” response by 
RNC or some other Republican spokesman. 


As discussed above,“ the reasoning underlying the Com- 
mission’s “party-orientation” holding in its first opinion— 
the August 18 Opinion—was unclear. In its September 
24 Opinion, the Commission stated that CBS’ interpre- 
tation of the initial opinion as turning on the content 
or tone of the July 7 broadcast was “astonishing.” © 
Denying that the tone or content of the July 7 broadcast 
had anything to do with the “party-orientation” holding, 
the Commission asserted a commitment to hardhitting, 
partisan debate as an appropriate means of covering 
opposing views on controversial public issues.“ Similarly, 


it reiterated that the Chairman of DNC was an appro- 
priate spokesman for CBS to select to respond to the 
President on national issues. What then gave the July 
7 broadeast its fatal taint of “party-orientation” that 
generated a reply-to-reply right for the Republicans? 


62 September 24 Opinion 7 11, A. 308. See 13 n.18, A. 309. 
63 Td. at JJ 11-14, 21, A. 308-09, 311. 
6 Pp. 7-10, supra. 


659 22, A. 311. See also 7 10, A. 307, stating that CBS and DNC 
“misconstrued” the initial ruling.. This “astonishing” misconstruc- 
tion of the Commission’s initial opinion was shared by all parties 
to the proceeding. Thus, for example, RNC, in opposing CBS’ peti- 
tion for reconsideration and defending the Commission’s August 18 
Opinion, stated that “the Commission has made clear” that the 
question of whether a broadcast is “party-oriented” turns “on the 
form and content of the discussion itself.” See p. 13, supra. 


66 17 22, 23, A. 312. 
& Ibid. 
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The “party-orientation” holding was rested on an en- 
tirely new ground, not mentioned in the Commission’s 
first opinion. The case turned, the Commission now held, 
on the fact that CBS had failed to specify the particular 
issues to be discussed—that CBS had turned over the 
time to DNC “for whatever use it might want to make 
of it.” °S Apparently, if CBS had prescribed in advance 
the very issues Mr. O’Brien actually discussed, the “orien- 
tation” of the broadcast would somehow have been funda- 
mentally different. Although the same in content and 
tone, the broadcast would then, magically, have been 
“Sssue-oriented” instead of “party-oriented,” and no reply- 
to-reply rights would have arisen.” 


We submit that the Commission’s new ground for deci- 
sion is irrational. Whether the issue is viewed as one 
of fairness on the substantive issues discussed or equality 
of opportunity as between political parties, there is no 
discernible relationship between the existence of instruc- 
tions to a party spokesman as to the specific issues he 
should discuss and the fairness of the coverage achieved. 
Whether or not fairness has been achieved depends upon 
what has actually been broadcast. A partisan discussion 
of issues is not made more “party-oriented” if the issues 
actually discussed on the broadcast have been selected by 
the party spokesman or less “party-oriented” if the broad- 
easter has selected the issues. Thus, the Commission 
failed to furnish any link between the fact found—that 
CBS did not specify particular issues—and the conclusion 


68921, A. 311. 


© This new ground of decision contrasts sharply with the Com- 
mission’s assumption in its first opinion that CBS had intended 
Mr. O’Brien to speak on the issue of the Indochina War and had 
simply failed to supervise the broadcast to ensure that he stuck to 
that subject. August 18 Opinion § 55, A. 96. This earlier assumption 
had to be abandoned by the Commission after CBS pointed out in 
its petition for reconsideration that its intent had not been so lim- 
ited and showed that the President’s prior appearances were by no 
means limited to the Indochina War issue. See p. 10, supra. 
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reached—that the July 7 broadcast was therefore “party- 
oriented.” 


Quite apart from its intrinsic irrationality, the Com- 
mission’s new ground for decision provides no basis for 
distinguishing the July 7 O’Brien broadcast from other 
partisan broadcasts in response to Presidential addresses, 
discussed below, that have been held not to give rise to 
reply-to-reply rights. 


C. The Holding in this Case Is Irreconcilable with the 
Commission’s Ruling in the Hays Case. 


The holding that the July 7 broadcast was “party- 
oriented” because CBS failed to specify the issues to be 
discussed does not afford any basis for distinguishing 
other instances in which partisan replies to the President 
have been broadcast without triggering reply-to-reply 
rights, In 1968, CBS carried, in response to President 
Johnson’s State of the Union address, a broadcast by 
Republican Congressional spokesmen at least as “parti- 
san” in content and tone as the July 7 O’Brien broadcast 
at issue here.*° But the Commission held, in its Hays 
ruling,” that the broadcast of the Republicans’ response 
did not give rise to any reply-to-reply rights for a Demo- 
cratic spokesman. In that ruling, it rejected a complaint 
by a Democratic Congressman seeking to require that 
time for such a reply to a reply be afforded. 


The Commission does not purport to overrule Hays in 
this case; to the contrary, it cites Hays with approval * 
in the apparent belief that that decision somehow can be 
reconciled with the decision here.** The Commission’s 


70 See pp. 12-13, supra. 


"1 Letter from Chairman Rosel H. Hyde to Hon. Wayne L. Hays, 
Commission Ref. No. 8330-S; C-2105 (1968), reprinted at A. 237-39. 


72 September 24 Opinion { 22 n.16, A. 312. 


73In this respect the Commission disagrees not only with CBS 
but also with RNC. In its Opposition to CBS’ petition for re- 
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opinion, however, fails to articulate the basis of recon- 
ciliation. 


The two holdings certainly cannot be reconciled in 
terms of the “specification of issues” test the Commis- 
sion has applied to the July 7 broadeast.** Any “limita- 
tion” on the issues to be discussed by the Republican 
Congressional leaders in the Hays case was of the most 
general nature. The state of the union, after all, is an 
arena that encompasses virtually every major issue of 
national concern, including the implicit issue of which 
party should govern. Thus, President Johnson’s State 
of the Union address in 1968 (an election year) covered 
a wide range of national issues, including the Vietnam 
War, relations with the Soviet Union, national defense, 
foreign aid, employment, urban development, housing, 
medical care, consumer protection, crime and law en- 
forcement, agriculture, air safety, pollution, civil rights, 
taxes, budgetary policy, balance of payments, and the 
state of the economy.” In inviting the Republican Con- 
gressional leaders to respond to that address, CBS did not 
specify which of the many issues treated by the President 
should be covered (or require the Republicans to reply 
on all of those issues) ; nor did it attempt to dictate the 
proportionate amount of time that ought to be devoted 
to any particular issue. 


To say that in the Hays situation the Republicans had 
been “limited” to the issues discussed in the State of the 
Union message, then, is to say really that they were free 
to discuss all—or some—of the basic issues of the day, 


consideration, RNC admitted that Hays was squarely in point, but 
argued that it had been wrongly decided and would be decided 
differently today. A. 274. 


%4In our petition for reconsideration (A. 234-89) we showed that 
the Hays case could not be distinguished on the basis of the parti- 
san tone or content of the broadcast involved. See pp. 12-18, supra. 


764 WCPD 70-80 (1968). 
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and that they could devote as much time to any par- 
ticular issue as they saw fit—regardless of the relative 
emphasis on that issue in the President’s address. 


If the issues to be discussed by the Republican Congres- 
sional spokesmen in Hays are to be viewed as having 
been “limited,” then there was just as meaningful a “limi- 
tation” of the issues to be discussed in the instant case. 
While the format of the July 7 broadcast was not speci- 
fied by CBS, it is clear from Dr. Stanton’s telegram to 
Mr. O’Brien that time was being afforded as part of 
CBS’ policy “to achieve fairness and balance in the treat- 
ment of public issues,” in the light of “broadcast appear- 
ances of representatives of the party in office,” particu- 
larly the President.”* Certainly Mr. O’Brien so understood 
the telegram. For the July 7 broadcast was devoted en- 
tirely to responses to the President on specific national 
issues discussed by the President in his prior broadcast 
appearances.” 


Thus, the Commission has failed to distinguish the 
Hays case—a precedent squarely in point—or to provide 
any intelligible reason for departing from it, For this 
reason alone, the Commission’s decision cannot stand. 


While an administrative agency is not irrevocably bound 
to a precedent, departure from a prior decision which 
has been squarely presented to the agency requires either 
that the decision be overruled on some intelligible basis 
or that it be meaningfully distinguished. As both the 
Supreme Court and this Court have emphasized, agency 
action should not be affirmed where the agency “has not 
adequately explained its departure from prior norms and 
has not sufficiently spelled out the legal basis of its deci- 
sion.” Secretary of Agriculture v. United States, 347 
U.S. 645, 653 (1954) ; FTC v. Crowther, —— U.S. App. 
D.C.—, 480 F.2d 510, 514 (1970). As this Court only 


76 A, 20-21. 
77 See pp. 5, 18, supra. 
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recently stated in Greater Boston Television Corp. v. 
FCC, U.S. App. D.C. ——, —— F.2d —— (No. 
17,785, Nov. 18, 1970), slip opinion at 21: 


“[AJn agency changing its course must supply a 
reasoned analysis indicating that prior policies and 
standards are being deliberately changed, not casu- 
ally ignored, and if an agency glosses over or swerves 
from prior precedents without discussion it may 
cross the line from the tolerably terse to the intoler- 
ably mute.” (Footnotes omitted.) 


Moreover, as this Court has emphasized, the Commission 
“must explain its reasons and do more than enumerate 
factual differences, if any, between . . . [similar] cases; 
it must explain the relevance of those differences to the 
purposes of the Federal Communications Act.” * 


It is clear under the above authorities that, having 
been presented with the seemingly similar situations in 
Hays and the instant case, the Commission was required 
to demonstrate logically and convincingly how dissimilar 
treatment of the two cases was justified. We have shown 
that Hays is indistinguishable from the case at bar, even 
on the basis of licensee prescription of issues. Moreover, 
even if the cases could be distinguished on the theory 
that the issues were delineated by CBS with adequate 
specificity in Hays but not in the present case, the Com- 
mission has failed to suggest any conceivable purpose 
of the Communications Act that is served by the different 
treatment of the two cases. 


D. The Commission’s Ruling Finds No Support in 


Any Policy of Equal Opportunities for Political 
Parties. 


Finally, the Commission’s new ground of decision has 
no relation whatever to the reasoning and policy under- 


78 Melody Music, Inc. v. FCC, 120 U.S. App. D.C. 241, 244, 345 
F.2d 730, 733 (1965). See also Burinskas v. NLRB, 128 U.S. App. 
D.C. 148, 148, 357 F.2d 822, 827 (1966). 
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lying the recent ruling, Letter to Nicholas Zapple, 28 
F.C.C.2d 707 (1970), upon which the Commission places 
principal reliance. 


In Zapple the Commission held that where, in an elec- 
tion campaign context, a station sells time to a supporter 
of a particular candidate, it cannot refuse to sell time 
to supporters of his opponents. Zapple thus promulgated 
a quasi-equal opportunity doctrine, designed for the lim- 
ited purpose of ensuring that the spirit of the statutory 
equal opportunity requirement of Section 315 of the Act 
as to candidates for public office is not frustrated by 
discrimination in the sale of time to their supporters 
during an election campaign. 


We submit that neither the Zapple ruling nor its un- 
derlying equal opportunities rationale supports the Com- 
mission’s holding in this case that unequal double expo- 
sure must be given to one party—the President’s party. 
The broadcast held here to trigger application of Zapple 


was itself a response to broadcasts by the leading spokes- 
man for the opposition party—the President.** Zapple 
has thus been misused here to create a governmentally- 
imposed imbalance and to nullify CBS’ efforts to achieve 
balance. 


The Commission seeks to justify this inequitable result 
on the ground that Presidential broadcast appearances 
are to be accorded unique treatment. While admitting 
that the President’s appearances have constituted “a 
strong endorsement of Republican [Party] government,” ®° 
the Commission holds that since the President is also the 


79 Moreover, the July 7 broadcast did not occur during any na- 
tional election campaign; nor did it urge the election of any particu- 
lar candidate or candidates. 


*© September 24 Opinion {| 18, A. 310. As the Commission stated, 
“the President clearly does that, when he explains to the nation 
his course of action and why he believes it best serves the national 
interest.” Ibid. 
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head of state and government, the Zapple or “political 
party” doctrine is inapplicable to his broadcast appear- 
ances.** 


We agree with the Commission that it would be inap- 
propriate and impractical to apply the “political party” 
doctrine to Presidential appearances in which the Presi- 
dent does not appear as a supporter of candidates. What 
the Commission fails to recognize, however, is that it is 
therefore equally inappropriate, and grossly unfair, to 
apply the doctrine to bona fide replies to such Presidential 
appearances, such as the July 7 O’Brien broadcast. 


Zapple can be rationally applied, it would seem evi- 
dent, only to situations in which the result is to promote 
equal opportunity for opposing political spokesmen. Since 
the Commission does not apply the rule to Presidential 
appearances that contain explicitly partisan remarks and 
constitute “a strong endorsement of Republican [Party] 
government,” it cannot be fairly applied to responsive 


broadcasts on the very national issues discussed in those 
Presidential appearances. To hold, as the Commission 
has, that the fairness doctrine makes occasional replies 
to the President appropriate, but that the “political party” 
doctrine compels creation of a new imbalance, is to give 


81 The only exception recognized by the Commission is when the 
President appears as a candidate for reelection. September 24 
Opinion {[ 16, A. 310. The Commission does not discuss at all the 
status of appearances by the President as a spokesman for his 
Party’s candidates in a Congressional election campaign—such as 
the recent vigorously fought campaign, in which the President 
played a conspicuous part. On November 2, 1970, the night before 
the Congressional elections were held, a paid Presidential appear- 
ance on behalf of Republican candidates was balanced by the major 
networks by presenting a paid presentation on behalf of Demo- 
cratic candidates by Senator Muskie. See New York Times, No- 
vember 3, 1970, p. 1, col. 7. Under the ruling in this case, however, 
since the President is exempt from the “political party” rule and 
since the networks did not specify the issues to be discussed by 
Senator Muskie, the Republicans presumably would have been en- 
titled to purchase time to respond to Senator Muskie—thus giving 
them double exposure. 
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a new and wholly irrational dimension to the fairness 
doctrine. 


Significantly, the factor cited by the Commission as 
decisive in the present case—that CBS did not dictate to 
Mr. O’Brien the specific issues he should discuss—is a 
factor not reflected in the language of the Zapple deci- 
sion or in its basic rationale.** There is not the slightest 
indication in Zapple that its application would turn on 
the question of whether or not the licensee had, in the 
first instance, specified the substantive issues to be dis- 
cussed. If in a campaign context a licensee sold time 
to a political party spokesman in support of a particular 
candidate, surely that licensee could not avoid application 
of the Zapple ruling by specifying the issues to be dis- 
cussed by that spokesman. For the same reasons, if Mr. 
O’Brien was an appropriate spokesman to respond to the 
President on national issues (as the Commission con- 
cedes), and if the partisan tone or content of his broad- 
cast was irrelevant (as the Commission also concedes), 
we cannot understand why his broadcast gave rise to a 
Republican reply-to-reply right because CBS did not ex- 
pressly tell him what issues to discuss, but would have 
given rise to no such right if CBS had expressly specified 
the issues. 


8: The irrationality of the “specification of issues” test is em- 
phasized by the fact that it provides no basis for distinguishing be- 
tween the July 7 broadcast and Presidential appearances to which 
the “political party” doctrine does not apply. The plain fact is 
that there are not any real limitations on the President’s choice of 
issues that he believes are important to discuss in his broadcast 
appearances. In broadcast press conferences, of course, the network 
has no way of knowing what issues will be discussed. And in situa- 
tions where the President requests prime time for reports to the 
nation or other appearances, the only “control” that the networks 
can exercise is purely negative and largely theoretical. 
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II. In Reaching a Result that Cannot Be Justified under 
the Fairness Doctrine, the Commission Has Exceeded 
Its Powers under the Communications Act and 
Abridged First Amendment Rights. 


Quite apart from the irrationality of the Commission’s 
decision, discussed above, the decision violates the First 
Amendment and is beyond the Commission’s power under 
the Communications Act. 


The Commission’s ruling in the case at bar has pre- 
cisely the kind of effect that the First Amendment con- 
demns: By imposing a governmental requirement that 
CBS provide a Republican spokesman another opportun- 
ity to present views previously presented by the Presi- 
dent in his numerous broadeast appearances, the ruling 
results in favored exposure of the views of one party over 
those of another. The Government is constitutionally re- 
quired to be neutral as between competing points of view. 
See, e.g., Fowler v. Rhode Island, 345 U.S. 67 (1953); 
Niemotko v. Maryland, 340 U.S. 268 (1951). In pro- 
mulgating a ruling the effect of which is to depart from 
that neutrality and to require double exposure of the 
views of one party, the Commission has transgressed the 
First Amendment. 


Moreover, the ruling would effectively preclude the pos- 
sibility of licensees adopting a policy that from time to 
time provides an opportunity to spokesmen for the party 
in opposition to respond to Presidential broadcasts, with- 
out dictating which of the particular issues covered by 
the President may be discussed. To avoid the undesir- 
able consequence of having to present an unbalancing 
reply to a reply, licensees would undoubtedly turn to 
such a policy of prescription of issues. This would effec- 
tively require licensees to engage in a process that would 
interfere with the effective presentation of views by po- 
litical spokesmen selected to respond to the President. 
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What constitutes an adequate specification of the issues 
is by no means clear, as shown by the Commission’s cryp- 
tic treatment of the Hays case,“ in which the issues to 
be discussed were not delineated with any greater speci- 
ficity than in this case. It is not enough, apparently, for 
a licensee in effect to invite response on all the issues 
previously discussed by the President—as CBS did here. 
But just how “specific” and limiting the specification 
must be is impossible to determine from the Commission’s 
opinions in this case and in Hays. 


Even if it were an easy matter for licensees to specify 
issues to the Commission’s satisfaction, in many cases 
it will be difficult to determine whether a given discus- 
sion is within the scope of the issues specified. For ex- 
ample, if a Democratic spokesman directed to respond to 
the President on the Indochina War presents the view 
that the War has diverted funds and attention from do- 
mestic needs and problems on which he then elaborates, 
has he spoken on issues different from the one specified 
and, if so, is the broadcast then a “party-oriented” one 
triggering reply-to-reply rights for the Republicans? 
What if, after a licensee has directed a particular spokes- 
man to respond to the President on a number of specified 
issues, the spokesman selected dwells at length on an is- 
sue his party considers important but the President has 
treated only briefly, while ignoring or merely mentioning 
in passing an issue the President has covered at length? 
Must the licensee also specify the time to be spent by 
the spokesman on each issue? 


At a minimum, we suggest that the problems created 
by the Commission’s ruling in the sensitive area of politi- 
cal speech, and the discriminatory result that the ruling 
dictates, raise serious constitutional questions. Under 
these circumstances, the Commission’s ruling can be up- 
held only if the statutory authority for the ruling is 


83 See pp. 23-26, supra. 
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clear. See, ¢g., International Ass’n of Machinists v. 
Street, 367 U.S. 740, 749 (1961); Greene v. McElroy, 
860 U.S. 474, 507-08 (1959); United States v. CIO, 335 
U.S. 106, 121-22 (1948). 


Here the Commission has failed to show how its reply- 
to-reply requirement can be justified under any provision 
of the Communications Act. We have shown above not 
only that the ruling cannot be justified under the fair- 
ness doctrine, but that it is contra-fairness in requiring 
that an additional opportunity be given to present the 
Administration’s views.** We have also shown that there 
is no rational basis for the ruling in terms of “fairness” 
or “equal opportunities” for political parties. And the 
Commission has advanced no other reasons to show that 
the “public interest, convenience or necessity”—the stat- 
utory standard governing its broadcast licensing author- 
ity *—requires or justifiies this extraordinary ruling. 
The Commission’s orders in this case should therefore be 
set aside as beyond the Commission’s authority under 
the Communications Act. 


%4In Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969), 
the Commission’s personal attack and political editorial rules were 
upheld by the Court as implementations of the fairness doctrine, 
which was found to be embodied in the statute, its legislative his- 
tory and longstanding Commission interpretation “ratified” by Con- 
gress. Id. at 385. Red Lion, however, offers no support for the 
Commission’s ruling in this case, which, far from implementing 
the fairness doctrine, defeats its very purposes. 


85 B.g., Sections 307(d), 309(a) of the Communications Act, 47 
U.S.C. §§ 307(d), 309(a). 
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CONCLUSION 


For the above reasons, the orders of the Commission 
under review should be set aside. 
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IN THE | 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,655 


COLUMBIA BROADCASTING SYSTEM, INC., 


vy Petitioner, 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents, 
DEMOCRATIC NATIONAL COMMITTEE, 


REPUBLICAN NATIONAL COMMITTEE, 
Intervenors. 


No. 24,659 


DEMOCRATIC NATIONAL COMMITTEE, 


y Petitioner, 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents, ; 


REPUBLICAN NATIONAL COMMITTEE, 
Intervenor. 


On Petitions for Review of Orders of the 
Federal Communications Commission 


BRIEF FOR PETITIONER 
DEMOCRATIC NATIONAL COMMITTEE 


ISSUE PRESENTED FOR REVIEW 


In the opinion of the petitioner, the following issue is here presented for 


review: 


Whether the Commission abused its discretion and acted 


arbitrarily and capriciously and without record support when 


it held that a twenty-five minute program broadcast by the 


Democratic National Committee during a non-campaign period 
in response to a series of more than seven hours of prime 
time television presentations by the President of the United 
States and other pro-Administration presentations required that 
additional air time be furnished to partisan Republican spokes- 


men. 


[This case has not previously been before this Court.] 


REFERENCES TO RULINGS 


The rulings of the Federal Communications Commission brought here 
for review are a Memorandum Opinion and Order released August 18, 1970 
(A. 74-126), and a Memorandum Opinion and Order released September 24, 
1970 (A. 303-13), denying petitions for reconsideration of the August 18 Or- 
der. The portions of the August 18 Order which are here challenged are re- 
ported at 25 F.C.C.2d 283, 299-301 (1970) (A. 96-98) and the September 24 
Order is reported at 25 F.C.C.2d 739 (1970). 


STATEMENT OF THE CASE 


A. The Nature of the Case. 


The Court is asked in this case to review orders entered by the Federal 
Communications Commission concerning a fairness doctrine. complaint against 
Columbia Broadcasting System, Inc. (“CBS”), petitioner in Case No. 24,655. 
The Commission, by order of August 18, 1970, ruled that CBS must provide 
free time to the intervenor, the Republican National Committee (“RNC”) to 
respond to a July 7, 1970, broadcast by petitioner in Case No. 24,659, the 


Democratic National Committee (“DNC”) (A. 96-98). By a subsequent order, 

also under review here, the Commission denied petitions for reconsideration of 
| 

the August 18 order filed by CBS and DNC (A. 303-14). 


Review is sought pursuant to Section 402(a) of the Communications Act, 
47 U.S.C. $402(a), and Section 4 of the Hobbs Act, as amended and codified, 
28 U.S.C. $2344. 


B. Course of Proceedings and Disposition Below. 


This case arises from the unprecedented extent to which prime time (7:00 
p.m. to 11:00 p.m., E.D.T.) television appearances were employed by President 
Nixon during his first eighteen months of office to present his views and those 
of his party to the American electorate. During that period, the President ap- 
peared on prime time television as often as his three immediate predecessors 
combined! (A. 39, 50). | 


Explicitly recognizing the wide disparity between Presidential appearances 
and the opportunities available to the principal opposition party, Dr. Frank 
Stanton, President of CBS, by telegram dated June 22, 1970, offered DNC 
twenty-five minutes of free time on the CBS television and radio networks for 
the presentation of the Committee’s views.? This offer, it was said, was in 
keeping with the long-standing CBS policy to achieve fairness and balance in 
the treatment of public issues. (A. 20-21.) | 


DNC accepted the offer and on July 7, 1970, at 10:30 p.m., E.D.T., CBS 
carried a broadcast under the title of “The Loyal Opposition” during which 


Lawrence O’Brien, Chairman of the DNC, presented DNC’s views) on seven 
| 


1 This does not include appearances on regularly scheduled news broadcasts; Teports on 
foreign trips; charity appeals; convention and campaign appearances in the case of President 
Johnson; and, in the case of President Nixon, appearances on Apollo broadeasts (A. 50). 


2 The program was to be one of a series of “Loyal Opposition” broadcasts on the CBS 
Network (A. 21). In part because of the Commission’s ruling here under review, the series 
has been suspended and no further broadcasts have been held or scheduled (A. 129, 288). 


issues of public importance which had been repeatedly discussed in prime time 
television by the President and other Administration spokesmen during the pre- 
ceding eighteen months (A. 23-31). The half-hour time segment concluded 
with a five-minute commentary by CBS Correspondents Eric Sevareid and 
Roger Mudd? (A. 129). 


RNC, on July 13, 1970, filed with the Commission a petition for relief 
against CBS in which it asserted that it was entitled to free time on CBS to 
respond to the DNC broadcast under the fairness doctrine* (A. 1-31). RNC 
contended that the broadcast had been “party oriented” and not “issue 
oriented,” and had introduced a new issue — which political party should 
hold power (A. 4). RNC also argued that DNC was an inappropriate spokes- 
man to discuss political, economic and social issues (A. 5). CBS submitted a 
letter in opposition on July 23, 1970, in which it demonstrated that the July 7 
broadcast was devoted to a discussion of controversial issues and all of the 
subjects discussed had been explored in depth in Presidential addresses to the 
nation and in news conferences broadcast over radio and television (A. 32-60). 
A reply was filed by RNC on July 30, 1970 (A. 61-73). 


On August 18, 1970, the Commission released its Memorandum Opinion 
and Order by which it disposed of five fairness doctrine complaints, including 
that of the RNC (A. 74-126). All of the complaints arose from the substan- 
tial extent to which the President has employed the broadcast media — and 
particularly prime time television — to present his views on controversial issues 
to the American public.5 


3 Some CBS network affitiates also accepted brief fund solicitation announcements pur- 
chased at regular commercial rates by DNC which were carried at the conclusion of the 
broadcast (A. 36). 


4 On July 8, 1970, the Chairman of RNC had requested CBS to provide RNC time com- 
parable to that provided DNC (A. 17-19). In its petition RNC said that no response to its 
letter had been received but indications were that the response would be negative (A. 2), as 
it proved to be (A. 46). 


5 The other four ‘complaints were concemed, in particular, with the extent to which fair- 
ness had been achieved by the three major commercial television networks in their coverage 
of the Indochina War (A. 75-81). 4 


In granting RNC the relief requested, the Commission found that CBS had 
acted in good faith, commended CBS for its concern and rejected RNC’s 
argument that DNC was an inappropriate party to respond to issyes raised by Pres- 
idential appearances. The Commission found, however, that the broadcast did 
not fulfill CBS’ “intention” of allowing the principal opposition party an op- 
portunity to reply from time to time to the President on major issues discussed 
in Presidential appearances. The Commission in effect ruled that, since the re- 
cent Presidential addresses had concentrated largely on the Indochina War issue, 
the DNC broadcast should similarly have concentrated on this issue and not 
devoted as much time to the other six issues which the President had previ- 
ously discussed.6 (A. 96-97.) | 


Although the holding was concurred in by five of the seven Commissioners, 
three of those five filed separate statements.’ 


| 
DNC filed a petition for reconsideration of the Commission’s ruling on 


August 20, 19708 (A. 218-70). In its petition, DNC demonstrated that the 
July 7 broadcast was not intended by any of the parties involved as a response 
to the President on the war issue alone as the Commission had erroneously as- 
sumed (A. 132) and that DNC had, in fact, responded to Presidential appearances 


6 in its disposition of the other fairness doctrine complaints, the Commission found gen- 
erally that the networks’ coverage on the war issue was weighted in favor of ithe pro-Admin- 
istration view, even apart from five prime time Presidential appearances on the subject (A. 92). 
These appearances, the Commission said, weighed the balance too heavily in favor of the 
pro-Administration view and it required by its order that each of the networks provide one 
more opportunity for the presentation of views differing from those of the Administration 
on the issue (A. 93). | 


7 The separate concurring statements were issued by Chairman Burch (A, 105-06), Com- 
missioner Robert E. Lee (A. 107) and Commissioner Johnson (A. 115-16),\who character- 
ized his concurrence as an “extremely reluctant” one (A. 115). Commissioner Johnson also 
noted that nothing in the “majority” opinion suggested that RNC was entitled to any thing 
more than five minutes to respond to the broadcast (A. 116). Commissioners Bartley and 
H. Rex Lee dissented and the latter issued a brief statement (A. 108). 


8 Simultaneously therewith, DNC filed a motion for stay, which was subsequently with- 
drawn when CBS made it clear that it would not afford time to RNC ane if at all, it had 
exhausted its rights to review. 


concerned with several controversial issues of public importance (A. 137-38). At- 
tached to the petition were excerpts from the July 7 broadcast and excerpts from 
numerous televised appearances of the President on every one of the issues in- 
volved (A. 144-90).' RNC filed an opposition to the petition on August 25,1970 
(A. 192-202), to which DNC responded on September 9, 19709 (A. 280-290. 


CBS also sought reconsideration of the ruling on the RNC complaint on 
September 3, 1970 (A. 218-70). CBS demonstrated that the issues discussed 
on the July 7 broadcast were ones previously addressed by the President and 
that no showing had been made that the July 7 broadcast had resulted in an 
imbalance in coverage on any issue (A. 220-22). CBS pointed to a February, 
1968, ruling in which the Commission held that Democratic Party spokesmen 
were not entitled to respond to a highly partisan broadcast by Republican Con- 
gressional leaders following President Johnson’s State of the Union Message (A. 
234-39). CBS also included as an exhibit details regarding Presidential and other 
Administration appearances on the issues discussed in the July 7 broadcast (A. 
243-65). RNC filed an opposition to the petition on September 8, 1970 (A. 271- 
79), and CBS’ reply was filed September 14, 1970 (A. 291-302). 


The Commission’s Memorandum Opinion and Order denying the petitions 
for reconsideration’ by a four-to-two vote was released September 24, 1970 (A. 
303-14). In its order, the Commission admitted that it had not taken into ac- 
count the overall balance achieved by CBS in its coverage of the various issues 
discussed by DNC, and that it had ignored what was actually said on the July 7 
broadcast (A. 308). The Commission stated that its disposition of the matter was 
based on its view that the broadcast had been “‘party oriented” rather than 


“issue oriented” because CBS did not specify the issues to be discussed but 


9 RNC filed a petition for further relief on August 28, 1970, in which it asked the Com- 
mission to direct CBS to provide it with reply time on or before October 10, 1970, and 
that CBS give RNC notice at least sixteen days in advance of the date on which the broad- 
cast was to occur (A. 203-17). CBS filed an opposition and RNC a reply. In its Septem- 
ber 24 order, the Commission denied the RNC petition in this respect (A. 313). 


had left that determination to DNC (A. 311). Consequently, under what it 
deemed to be an analogous holding in the political campaign area — the Zap- 
ple ruling — the Commission ruled again that RNC was entitled to rebuttal 
time!(A. 308-09). The Commission made clear, however, that Presidential 
appearances — although subject to the fairness doctrine — could never be sub- 
ject to the Zapple ruling (A. 310). | 


CBS filed its petition for review on September 25, 1970 (Case No. 24,655). 
DNC’s petition was filed September 28, 1970 (Case No. 24 5659). RNC was 
granted leave to intervene in both cases by this Court and DNC was granted 
leave to intervene in CBS’ appeal. On the motion of DNC, this Court, on 
October 16, 1970, consolidated the two cases. | 
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C. Statement of Facts. 


Television has become, in recent years, a principal vehicle by which the 
President presents to the public his views on important issues of the day. 
After the hesitant start in the Truman and Eisenhower Administrations, the 
White House has used the medium more and more as an integral part of the 
Chief Executive’s power — not only in his Constitutional roles of Chief Exec- 
utive and Commander in Chief, but in his extra-Constitutional role as head of 
his party. Since the advent of the medium each President has used television 
more extensively than his predecessor. Indeed, President Nixon, in his first 
eighteen months of office, appeared on prime time television as many times as 
Presidents Eisenhower, Kennedy and Johnson combined in their first eighteen 
months in office (A. 49-50). 


10 Nicholas Zapple, 23 F.C.C.2d 707 (1970). Campaign broadcasts, which do not in- 
volve the appearance by a candidate, are not subject to the equal opportunities provision 
of Section 315 of the Communications Act, 47 US.C. $315. In Zapple, ‘however, the 
Commission ruled that in connection with political campaigns a broadcaster could not 
sell or give time to the supporters of one candidate and refuse to sell or: oe equivalent 
time to supporters of opposing candidates. 


In his first eighteen months in office, President Nixon made a total of 
37 live nationwide television appearances — fourteen of them in prime time. 
He spent more than seven hours of prime time on all of the major television 
networks simultaneously advocating his viewpoints on numerous controversial 
issues of the day at any length desired and in a format which he totally con- 
trolled. The President used his instant access to the broadcast media to seek 
support from the American public for his position on many controversial mat- 
ters of public importance. Thus, he used television to air (a) his veto of a 
$20 billion appropriations bill for the Departments of Labor and Health, Edu- 
cation & Welfare, (b) his proposed changes in the nation’s welfare legislation, 
(c) his decision to replace striking Post Office workers with National Guards- 
men, and (d) his views on the economy, as well as (e) his views on the war 
in Indochina. (A. 133-34.) 


In many of the nationwide television addresses and news conferences, the 
President has spoken as the head of state. As leader of all of the American 
people, the President is, to a degree, above party and politics, and this is often 
manifested in the general tenor of his remarks. The President, as all elected 
officials, is nevertheless identified with a political party and frequently when 
he speaks out publicly on issues he is explicitly speaking for the party he leads 
and for the proposition that his party is best able to govern. 


President Nixon’s televised remarks directly reflect his role of party leader. 
He has used the occasion of live television to announce his practice of endors- 
ing all Republican nominees for public office (A. 135). He has frequently 
extolled the virtues of the Republican Administration and has severely criticized 
the positions or actions of the previous Democratic Administration and the cur- 


rent Democratically-controlled Congress (A. 134, 227-31). 


For example, in his last State of the Union Address, President Nixon said 
that he was breaking with the “tradition” of using that address “‘to lay the 
basis for the political issues which might be decisive in the fall’ (A. 227). 


Nevertheless, he made a number of remarks comparing his performance and 
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plans with those of his Democratic predecessors. He placed “the primary blame” 


for rising prices on the Federal Government’s deficit spending “in the decade 
of the sixties” (during which Democrats controlled the White House), contrast- 
ing this with his own budget practices and plans (A. 227). And he contrasted 
his plans to win the war against crime with his predecessor’s “overblown the- 


toric” on “wars”: | 


“We have heard a great deal of overblown rhetoric dur- 
ing the sixties in which the word ‘war’ has perhaps tog 
often been used — the war on poverty, the war on misery, 
the war on disease, the war on hunger. But if there is 
one area where the word ‘war’ is appropriate it is in the 
fight against crime. We must declare and win the war’ 
against the criminal elements which increasingly threaten 
our cities, our homes, and our lives.” (A. 227-28.) |! 


In the same connection, he noted that the Democratically-controlled Congress 
had failed to pass any of his thirteen recommended bills to deal with the crime 
problem (A. 228). 


The President’s televised press conferences have contained remarks of 

a similar nature, combined with attacks on officials and policies of President 
Johnson’s Administration. Thus, by way of example, in his press conference 
of June 19, 1969, President Nixon stated, in response to a question about 
former Defense Secretary Clifford’s Vietnam troop withdrawal proposal, 
that — 

“in the year . . . in which he was Secretary of Defense, our 

casualties were the highest of the whole 5-year period and, 

as far as negotiations were concerned, all that had been ac- 

complished . . . was that we had agreed on the shape of 

the table.” (A. 228-29.) 
In his September 26, 1969 press conference, the President characterized his 


Democratic predecessor’s use of “‘jawboning” to avert inflationary price in- 


creases as follows: 
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“fT]he previous administration tried, through jawboning, as 
it is called, to put the blame on business for price in- 
creases; the blame on labor for wage increases... . It 
{jawboning] is hypocritical, it is dishonest, but most impor- 
tant, it is ineffective, because, since 1966 . . . despite all 
the calling of the people to the White House, telling them 
to hold prices down, hold wages down, prices continued to 
escalate.” (A. 229.) 


And, during “A Conversation with the President on Foreign Policy,” broadcast by 
the television networks on July 1, 1970, the President was asked to comment on 

a statement by George Ball, Under Secretary of State during the Johnson Admin- 
istration, that “the Russians were bold enough to move into the Middle East be- 

cause we were bogged down in Indochina.” The President replied: 


“As a matter of fact, Mr. Smith, Mr. Ball should know some- 
thing about that because he was there when we got bogged 
down in Indochina as you recall, as Under Secretary of State. 
I did not hear his comments at that time indicating that that 
was the problem.”!! (A. 230.) 


Pronouncements such as those referred to have been aired simultaneously 
over the three major commercial television networks, many of them in prime 
time. In addition to the huge direct audiences for these broadcasts, since 
there is inherent newsworthiness in anything that the President says, what he 


says is later reported extensively on televised newscasts and elsewhere. 


It was against this backdrop that CBS formulated the “Loyal Opposition” 


concept as one means of minimizing the imbalance in exposure of political 


1] The Vice President has expressed even stronger views on the previous Administration’s 
Vietnam policy. In a November 13, 1969 speech broadcast by CBS, Vice President Agnew 
had the following to say about President Johnson’s representative at the Vietnam peace 
talks: 


“A word about Mr. Harriman. For ten months he was America’s chief 
negotiator at the Paris Peace Talks — a period in which the United 
States swapped some of the greatest military concessions in the history 
of warfare for an enemy agreement on the shape of a bargaining table. 
Like Coleridge’s Ancient Mariner, Mr. Harriman seems to be under some 
heavy compulsion to justify his failures to anyone who will listen.” (A. 230.) 
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views and to treat opposing views on public issues fairly.!2_ Under the “Loyal 


Opposition” concept, CBS stated that it would from time to time provide the 
principal opposition with free prime network time to present its views to the 
American public. The “fundamental reason” behind the decision has been 
stated by CBS’ President to be as follows: | 


“[W]Je live in a two party system. Both of the parties repre- 
sent broad cross sections of the American people. They 
represent all regions of the country. Each has within its 
ranks conservatives and liberals. Each has members holding 
major state and local offices as well as Federal Offices. 

Each speaks for millions of our citizens, not merely on a 
single or a dominant issue, but on all issues — foreign and 
domestic, economic and social, civil and military. Both par- 
ties, too, have a strength generally unknown in the political - 
parties of other nations: both parties accommodate very 
wide ranges of views, the differences within them often be- 
ing as great as the differences that divide them. Although 
this characteristic has been of saving uniqueness to the 
American political experience, because it has rendered! splin- 
ter parties unnecessary, it has also posed the problem of 
who speaks for the parties — a problem which we at CBS 
had to face in offering time to the opposition party. 
| 

“In the case of the party in executive power, this is not 
a problem. Obviously the Presidency of itself is of pre- 
emptory power in partisan politics, and the President speaks 
for his party .... In the case of the party out of lex- 
ecutive power, however, there is no one government offi- 
cial who, because of the office he holds, speaks with the 
same authority for the party out of power as a whole 
that the President does for his party. Congressmen and 
Senators represent their constituents, and not their party, 
in their duties — and those constituencies, unlike the con- 
stituency of the Presidency, are formed of state and local 


bodies rather than one national in scope. . . . 


| 
12 According to CBS, its other efforts in seeking to achieve fairness in the presentation 
of opposing views on public issues center on its news and public affairs programming (A. 51). 
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“In view of these facts, the one place in which logically to 
put responsibility for speaking for the opposition party — or 
for deciding who should speak for it — is that party’s National 
Committee... .” (A. 51-53). 


The invitation to DNC for the first “Loyal Opposition” program was ex- 
tended by a June 22, 1970 telegram from Dr. Stanton to Mr. O’Brien. When 
DNC accepted the offer, there were no preconditions imposed upon DNC as 
to what issues were to be discussed. DNC elected to address its remarks to 
seven issues, everyone of which had been discussed at far greater length dur- 


ing previous Presidential broadcasts than the duration of this program permitted. 


In the July 7, 1970 “Loyal Opposition” broadcast, Mr. O’Brien, on be- 
half of DNC, responded for twenty-four minutes (the other minute was taken by 
the “lead-in” and “‘close-out”) to the President’s televised viewpoints on these 
specific issues of public importance: (1) the state of our economy; (2) the na- 
tion’s crime problem; (3) civil rights for Blacks and other minorities; (4) federal 
expenditures for defense versus public domestic uses; (5) air and water pollution; 


(6) student dissent and national unity; and (7) the war in Indochina. The pro- 


gram included televised portions of numerous Presidential addresses followed 
by Mr. O’Brien’s comments concerning the subject which the President had 
discussed. (A. 23-31.) 


In addition to affording time on July 7, 1970, Dr. Stanton, in his June 
22, 1970 telegram, stated that from time to time during the course of the 
year CBS would make available free time to the principal opposition party 
under the overall title “The Loyal Opposition” (A. 21). In part because of 
the ruling here under review — that RNC was entitled to free time to respond 
to the July 7 broadcast — the “Loyal Opposition” series has been suspended. 
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ARGUMENT 


THE COMMISSION’S HOLDING IS ARBITRARY AND CAPRICIOUS 
AND AN ABUSE OF DISCRETION BECAUSE IT LACKS ANY’ RA- 
TIONAL BASIS AND CONTRAVENES THE AIMS SOUGHT TO BE 


SERVED BY THE FAIRNESS DOCTRINE | 


The Commission has ruled — in the name of fairness — that a more 
than fourteen-to-one ratio of prime time television exposure in favor of the 
views of the current Republican Administration is inadequate. | According to 
the holding under review, a twenty-five minute broadcast by the DNC re- 
sponding to views expressed by the President in more than seven hours of 
prime time television appearances must now be countered by a rebuttal on 
the part of RNC or other partisan Republican spokesmen whose views do not 
| 
| 

The Commission acknowledges that its holding is not based on traditional 
fairness doctrine grounds (A. 308). Rather, the Commission created for the 
occasion what it termed the “political spokesman” corollary of the fairness 
doctrine even though the DNC broadcast did not occur in the context of a 
political campaign (A. 308). The corollary was applied, according to the Com- 
mission, not because of what was said on the broadcast — or because of the 
issues discussed on the broadcast — but rather because CBS did' not dictate 
to DNC the issues which were actually discusse& The Commission stated: 


differ one whit from those of the Administration. 


“(The program] was ‘party-oriented’ rather than ‘issue- 
oriented’ because of CBS’ abstention in this critical area of 
issues to be covered.” (A. 311; emphasis added.) 


The Commission’s holding is fundamentally at odds with the essential pur- 


pose of the fairness doctrine — to assure to the public a fair and balanced pres- 


entation of all responsible views on issues of public importance. The “Loyal Op- 
position” program was presented by CBS as one means of balancing, to some ex- 
tent at least, the enormous impact on public opinion of Presidential appearances. 
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That purpose is defeated — and the overwhelming imbalance restored — by the 
Commission’s determination that RNC must be given time to respond to the 
DNC broadcast. 


The tortured route which the Commission took in relegating the DNC broad- 


cast to the newly-devised “political spokesman” corollary of the fairness doctrine 


is lacking in any rational basis. In reaching its result, moreover, the Commission 


not only failed to distinguish, but acutally cited with approval, a precedent 


directly contrary to the position which the Commission now takes. 


In view of all these infirmities, the Commission’s rulings must be set 
aside and held to be unlawful as arbitrary, capricious and an abuse of agency 
discretion under section 10(e) of the Administrative Procedure Act, 5 U.S.C. 
$706. 


A. The Holding Has No Foundation In the Fairness Doctrine and 
Undermines the Intended Purpose of the Doctrine. 


In its holding here, the Commission rejected traditional fairness doctrine 
principles, substituted its judgment for the journalistic judgment of CBS and 
reached a conclusion which, in practical effect, is patently unfair and which 


portends the creation of a single voice in the nation’s political affairs. 


The basic administrative action with respect to the fairness doctrine was 
taken by the Commission in its 1949 report, Editorializing by Broadcast Li- 
censees, 13 F.C.C. 1246 (1949). That report continues to constitute the Com- 
mission’s policy in this area. Applicability of the Fairness Doctrine in the 
Handling of Controversial Issues of Public Importance, 2 P & F Radio Reg.2d 
1901, 1903 (1964). 


In the 1949 report, the Commission determined that the public interest 
is best served when the public is able to hear the views of responsible groups 
and individuals on the controversial issues of the day. Consequently, broad- 


cast licensees “have an affirmative duty generally to encourage and implement 
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the broadcast of all sides of controversial public issues over their facilities, over 
and beyond their obligation to make available on demand opportunities for 
the expression of opposing views.” Editorializing by Broadcast Licensees, su- 
pra, 13 F.C.C. at 1251. Recognizing the difficult task involved in discharging 
their obligations in this regard, the Commission extended to the broadcasters 
a great deal of discretion in their performance under the fairness doctrine: 


“The licensee will in each instance be called upon to exer- 
cise his best judgment and good sense in determining what 
subjects should be considered, the particular format of the 
programs to be devoted to each subject, the different 
shades of opinion to be presented, and the spokesmen’ for 
each point of view. ... Undoubtedly, over a period of 
time some licensees may make honest errors of judgment. 
But there can be no doubt that any licensee honestly 'de- 
siring to live up to its obligation to serve the public in- 
terest and: making a reasonable effort to do so, will bé 
able to achieve a fair and satisfactory resolution of these 
problems in the light of the specific facts.” 13 F.C.C, at 
1251-52. 


The fairness doctrine does not generally require an equality of opportunity 
as is the case of appearances by candidates for public office under section 315 
of the Communications Act, 47 U.S.C. $ 315. In fact, in the August 18 ruling 
here involved, the Commission specifically declined to apply an “equal time” 
standard in the fairness field (A. 86). Nevertheless, the doctrine does require 
a fair and balanced presentation of responsible Opposing views ona particular 
issue. Red Lion Broadcasting Co. v. FCC, 395 US. 367, 377 (1969). 

| 


Because of the vagaries inherent in the doctrine, the Commission, in its 
disposition of complaints charging violations, has given great weight to the 
good faith efforts of the broadcaster to comply with his responsibilities. Where 
a complaint is filed alleging a violation of the fairness doctrine, the Commis- 
sion has traditionally evaluated the overall performance of the licensee to de- 
termine whether the licensee’s efforts, undertaken in good faith, have resulted 
in a fair balance on the issue in question. See, e.g., Stanley Sapiro, 26 F.C.C.2d 
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(1970); California Comm. Opposed to Oil Monopoly, 40 F.C.C. 45 (1956). 
The Commission admittedly abandoned that approach here (A. 308). 


The July 7 broadcast dealt with seven major public issues: (1) the state 
of the economy; (2) the nation’s crime problem; (3) civil rights for Blacks 


and other minorities; (4) federal expenditures for defense versus public domes- 


tic uses; (5) air and water pollution; (6) student dissent and national unity; and 


(7) the war in Indochina (A. 23-31). In its August 18 ruling, the Commission did 
not analyze CBS’ performance to determine whether the July 7 broadcast had 
given rise to such an imbalance in the presentation of views on these issues 
that additional time’ was required to be afforded a partisan Republican spokes- 
man. The August 18 ruling proceeded on the assumption that CBS had given 
time to DNC to respond to the Presidential addresses on the Indochina war 
issue. (A. 96-97.) Even on the assumption that the July 7 broadcast was in- 
tended by CBS as a response to Presidential addresses on the war in Indochina 
— which it was not — the Commission advanced no justification for the hold- 
ing that, under the fairness doctrine or any corollary thereof, time must be af- 
forded RNC in order to provide balance on the issues discussed on the DNC 


program. 


In its order on! reconsideration, the Commission abandoned its earlier de- 
termination that the July 7 broadcast was intended as a response on the war 
issue (A. 311). The Commission also admitted that it had not taken into ac- 
count CBS’ overall presentations on the issues covered in the July 7 broadcast 
(A. 308). Implicitly at least, the Commission also recognized that CBS’ cover- 
age of the issues had accorded with its general obligations under the fairness 
doctrine (A. 309 n.. 13). Moreover, the Commission did not find as a neces- 
sary predicate to a ruling that reply time was in order, that the July 7 broad- 
cast had created an unfair imbalance in the presentation of differing views on 


any particular issue. 


In point of fact, the assumption — and it was only that — implicit in the 


Commission’s ruling that prior to the July 7 broadcast there was no imbalance 
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on the coverage of the issues discussed by Mr. O’Brien is highly questionable 
(A. 309 n. 13). In the August 18 order, by which four fairness doctrine com- 
plaints pertaining to the war issue were also considered, the Commission was 
called upon to evaluate a comprehensive analysis of CBS’ coverage on that 
issue. The Commission found that CBS’ coverage of the war issue was weighted 
in favor of the Administration point of view, without even giving consideration 
to the five prime time appearances by the President. According to the Commis- 
sion, the Presidential addresses on the subject — coming from the leading pro- 
ponent of a particular view — greatly increased the imbalance in coverage and 
required remedial action. (A. 92-94.) 


All of the issues discussed on the July 7 broadcast had likewise been the 
subjects of televised Presidential appearances (A. 144-91, 243-47), The presump- 
tion of an imbalance, similar in magnitude to that involving the war issue, with 
respect to the other issues discussed by Mr. O’Brien on the July 7 broadcast, 
would therefore be more reasonable than the presumption of balance, which 
the Commission actually made. Assuming CBS’ news presentations, news 
documentaries and programs such as “Face the Nation” are internally bal- 
anced in accordance with CBS’ expressed intention (A. 51), we submit that 
prime time Presidential presentations of the Administration point of view on 
issues will inevitably weight the balance on any issue in favor: of the Admin- 
istration’s point of view. The question then becomes whether the disparity 
is so great as to be unfair and to permit the networks to ae some balance. 


In a manifest effort to avoid the consequences of the fairness doctrine, 
RNC, in its complaint, contended that the July 7 broadcast raised a “new is- 
sue”: “which party should hold power” (A. 3). The short answer is, of 
course, that in neither of its orders here under review did the. Commission 
adopt this contention. SEC v. Chenery Corp., 318 U.S. 80 (1943). Never- 
theless, even if the Commission had adopted the RNC position that this was 
the focus of the July 7 broadcast, there is no basis for finding that this was 
an issue raised for the first time in the DNC broadcast. | 
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The Commission did not analyze any Presidential speech or other presen- 
tation. If it had, it would have perceived that a recurrent theme in virtually 
every Presidential presentation on nationwide television has been to contrast the 
performance of the present Administration with the previous Administration 
and the actions of the present Administration with the Democratically-controlled 
Congress. See supra, pages 8-10. The thrust of these remarks — implicitly 
if not explicitly — is that the Republican Party is better able to govern the 
nation than is the Democratic Party. Those presentations have raised just as 
directly, or just as indirectly, the issue of which party should govern, as did 


the July 7 program. 


It is clear fron the record here that CBS in its overall performance over 
a period of time has acted in good faith. To the extent any imbalance exists, 
it is one heavily in’ favor of the Administration point of view. The July 7 


broadcast stands as only one small weight on the other side. 


The Commission’s ruling flies in the face of all precepts of fairness. At 


the very least the practical impact of the holding is that the party in power 

is entitled to two bites of the apple for every one taken by the party out of 
power. The immediate impact will be an exacerbation of the imbalance which 
already exists. If the order stands, the long-range impact may be that the view 
of the Administration will become an overriding voice in ‘place of the “unin- 
hibited, robust, wide-open” debate which the public interest demands. New 
York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964). In part because of 
the ruling here, CBS’ “Loyal Opposition” series has been suspended. 
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The Commission’s Attempt To Justify Its Departure From Fair- 
ness Doctrine Principles on the Basis of the So-Called ‘Polit- 
ical Spokesman” Corollary Has No Rational Basis. 


The Commission sought to justify its decision not to follow “the general 
fairness doctrine pattern” (A. 308) by applying what it termed the “political 
spokesman” corollary to the fairness doctrine, which was enunciated in its let- 
ter to Nicholas Zapple, 23 F.C.C.2d 707 (1970). In applying a doctrine ap- 
plicable to political campaigns to a non-campaign broadcast, the Commission 
relied upon a meaningless consideration which has nothing to do with the right 
of the public to receive a balanced presentation on controversial issues of pub- 
lic importance. Consequently, the determination in this regard must fail for 
want of a rational basis. Burlington Truck Lines, Inc. v. United States, 371 
US. 156, 167-68 (1962). | 


In Zapple, the Commission ruled that where a broadcaster sells time to 
supporters of one candidate for public office, he cannot refuse to sell equiv- 
alent time to supporters of the competing candidates. The Commission also 
said that if time were given to supporters of one candidate, the licensee would 
be required to give equivalent time to the supporters of opposing candidates. 
Without such a ruling, which in reality is an application of the fairness doc- 
trine in a special situation (a political campaign), a broadcaster could refuse 
to sell time to candidates as such, but could influence an election by selling 
substantial blocks of time to the supporters of one candidate and refusing to 


sell time to supporters of his opponents. This is so because the “equal op- 


portunities” provision of section 315 of the Act applies only to! appearances 
by the candidate.!3 


13 In the Zapple ruling, the Commission also said that the Cullman aspect of the fairness 
doctrine would not apply to paid broadcasts on behalf of political candidates. In Cullman 
Broadcasting Co., 25 P& F Radio Reg. 895 (1963), the Commission held that a licensee 
could not avoid his responsibilities under the fairness doctrine because of an inability to ob- 
tain paid sponsorship for a respgnse to a particular view on a controversial issue of public 
importance even though the initial presentation was sponsored. In other words, in Zapple 
the Commission said that an imbalance in the financial resources of candidates could, in 
the public interest, give rise to an imbalance in their use of broadcast facilities. 
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In support of its determination to apply the Zapple ruling here, the Com- 
mission presented an “analogy.” The “supposition” advanced by the Commis- 
sion was that CBS would give DNC one-half hour of prime time in an election 
period which would be used by DNC to discuss important election issues. In 
that situation, the Commission said, CBS would not rely upon previous Pres- 


idential appearances and the overall balance achieved by CBS in its news and 


other programming, but would provide equivalent time to RNC. (A. 308.) 


This so-called “analogy” is utterly meaningless to the resolution of the 
issue here. The fact is that the “Loyal Opposition” broadcast here involved 
did not occur during an election period. It was presented at 10:30 p.m., 
E.D.T., on one summer night, even before the identities of candidates in the 
primary elections were known. Nowhere in the broadcast was any reference 
made to any forthcoming election for political office. In short, the Commis- 
sion’s “analogy” is'an unwarranted attempt to cast the issues presented by this 


case in a factual setting far different from the one which actually exists. 


In fact, a more pertinent counter-analogy can be posed. Suppose that for 
one hour each week over an eighteen month period the President had gone on 
prime-time television to espouse the views of his Administration. Would it 
then be reasonable for CBS to contend, in response to a request for reply 
time on the part of opposing political spokesmen, that all issues had been 
fairly covered because of the internally balanced treatment given CBS to the 


issues in its other news and public affairs programs? Certainly not! 
de Ficsvens 


The “‘analogy” is not the only -diffieierrey in the Commission’s analysis, 
however. The Commission conceded that it was not taking into account the 
overall performance of CBS on the issues covered in the July 7 DNC broadcast 
and it ignored altogether the actual content of the broadcast (A. 308). The Com- 
mission did not find that the July 7 broadcast in any way created imbalance 
in the coverage of the issues of such magnitude to require that responsive 
time be given partisan Republican spokesmen; indeed, it did not find any 


imbalance. Moreover, on reconsideration, the Commission dropped its earlier 


| 
| 
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contention that the July 7 broadcast was intended by CBS as a response to 
numerous presentations of the President of his views on the Indochina War 


(A. 311). The Commission did say, however; 


“But the matter does not turn on what issues CBS se- 
lected as the first to be covered. For, CBS did not spe- 
cify any issues. It simply turned the time over to the 
DNC for whatever use it might want to make of it. How- 
ever well-intentioned CBS was, the result here was simply 
the ‘political party’ situation which we described at the 
outset. It was ‘party-oriented’ rather than ‘issue-oriented,’ 
because of CBS’ abstention in this critical area of issues 
to be covered.” (A. 311; footnotes omitted; emphasis 
added.) | 


What the Commission seems to say is that the identical broadcast could 
have been presented without giving rise to rebuttal time on the part of RNC 
had CBS said to Mr. O’Brien that he should discuss the seven issues — and 
only the seven issues — to which the July 7 presentation was addressed. It 
was not the content of the broadcast itself, but the fact that CBS failed to 
specify issues, which, in the Commission’s view, made the broadcast “party 
oriented” rather than “‘issue oriented,” whatever those terms might mean. A 
partisan discussion of issues is, according to the terms of the Commission’s 
decision, “party oriented” if the party spokesman selects the issue to be dis- 
cussed, but not “party oriented” if the licensee directs the party spokesman 
to discuss the same issues. | 

This Court has only recently noted that in its evaluation of an agency 
tuling it must be satisfied that the agency’s fact findings are supported by 
substantial evidence and provide rational support for the agency’s inferences 
of ultimate fact. Greater Boston Television Corp. v. FCC, __uS. App.__, 
___ F.2d ___ (No. 17,785, Nov. 13, 1970), Slip Op. at 16. Here, the fact 
that CBS did not dictate to DNC the issues to be covered in the July 7 broad- 
cast does not provide rational support for the proposition that the program is 
“party oriented” rather than “issue oriented,” particularly when the record is 
clear that it was issues which were discussed. 
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Furthermore, it is highly questionable whether the mandate to broadcasters 
inherent in this ruling to dictate, censor and restrict partisan political spokesmen 
in their televised presentations accords with the public interest.4 The public 
must be equipped to make hard choices between competing political views. 
This end is best served when there is robust debate among the people most 
directly involved — the spokesmen themselves — not where the operator of 
a federally licensed facility must circumscribe that debate as a condition 
precedent to airing it at all. See, Red Lion Broadcasting Co. v. FCC, 395 
U.S. 367 (1969). 


There is a further dimension to the arbitrariness inherent in the instant 
ruling, even assuming that the “political spokesman” corollary can rationally 
be applied to a non-campaign presentation of the type involved here. The 
Commission has determined, without meaningful discussion, that Presidential 
appearances, although subject to the fairness doctrine, are never subject to the 
“political spokesman” corollary. We agree that because of the unique position 
which the President occupies, he is in one sense above party and politics. On 
the other hand, for the Commission to adopt without reasoned analysis a per 
se rule that the “political spokesman” doctrine — if valid at all — is never ap- 
plicable to Presidential appearances is totally arbitrary and unfair. 


As discussed, supra, pages 8 to 10, many of the President’s remarks 
have been devoted to a highly partisan exposition of the view that he and his 


14 The Commission’s mandate is to regulate in accordance with the public interest, con- 
venience and necessity. E.g., 47 U.S.C. 8308, 309. 


15 The Commission did recognize that appearances by an incumbent President as a can- 
didate for re-election would be subject to the “equal opportunities” provision of section 315 
of the Act. Even here, however, the incumbent is given a built-in advantage for the statute 
specifically exempts coverage of bona fide news events and news interviews from the “equal 
opportunities” standard. By virtue of his office alone, virtually everything the President says 
is deemed by the journalistic fraternity to be inherently newsworthy. Moreover, Presiden- 
tial addresses on important issues have been held by the Commission to constitute exempt 
appearances even though implicit in all such appearances is the proposition that the Pres- 
ident is better able to govern the nation than is his opponent. Republican Nat'l Comm. 40 
F.C.C. 408, aff'd per curiam by an equally divided Court by order entered October 27, 
1964, sub nom, Goldwater v. FCC, Case No. 18,963 (D.C. Cir.), cert. denied, 379 US. 
893 (1964). 
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party are better equipped to lead the nation than is the party out of power. 
The incumbent President has used prime time television appearances to en- 
dorse all Republican candidates for office (A. 135), to characterize as “dis- 
honest” practices of the previous Administration (A. 229), to chastize Congress 
for adopting legislation (A. 280) and for failing to adopt Administration pro- 
posed legislation (A. 228), and to attack personally the qualities; and perform- 
ance of opposing political leaders both within the prior Administration (A. 228- 
29) and within Congress (A. 229). 


Under the Commission’s ruling, if CBS or any other network permits a 
partisan response by a spokesman in the party out of power to a Presidential 
appearance, those who share the views of the President must be igiven rebuttal 
time; in other words, by government sanction the Administration’s point of 
view is entitled — at the very least — to at least twice the exposure of views of 
its adversaries. As CBS argues in its brief (p. 30), the government is consti- 
tutionally required to be neutral as between competing points of view. In pro- 
mulgating the ruling, the effect of which is to require double exposure of the 
views of one party — the party which controls the White House - the Com- 
mission has transgressed the First Amendment. See Fowler y, Rhode Island, 
345 U.S. 67 (1953); Niemorko v. Maryland, 340 U.S. 268 (1951). 


C. The Ruling Here Is Directly Contrary to a Prior Commission 
Ruling and No Rational Grounds for Distinction Are Stated. 


In its petition for reconsideration, CBS placed before the Commission a 
ruling which the Commission had issued in February, 1968, which is directly 
in point (A. 237-38).!6 In that ruling the Commission sustained CBS’ refusal 
to give Democratic Congressional leaders time to respond to a highly partisan 
broadcast by Republican leaders, which followed President Johngon’s 1968 


16 Letter from Chairman Rosel H. Hyde to Hon. Wayne L. Hays, Commission Ref. 
No. 8330-S; C-2105 (1968). The Hays’ ruling is printed in its entirety at A. 237-39. 
The text of the broadcast involved is reprinted at A. 266-69. 
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State of the Union message. In its ruling here, the Commission did not over- 
rule or distinguish that ruling; it merely cited it approvingly (A. 312). 


While an administrative agency is not forever bound by its earlier inter- 
pretations, neither may it ignore them. Were an agency free to decide every 
case in a vacuum — with no reference to earlier determinations in similar con- 
texts — the result would inevitably become that every agency decision would 
serve whatever exigencies of the moment the agency desired to serve. But 
that is not the case. This Court only recently reiterated the principle that 
agencies must take cognizance of what has gone before. Where an action re- 
presents a departure from prior policies and determinations, an articulate basis 
for the departure must be advanced. In Greater Boston Television Corp. v. 
FCC, __US. __, __F.2d__(No. 17,785, Nov. 13, 1970), this Court 
stated the rule in the following terms: 


“[A]n agency changing its course must supply a reasoned 
analysis indicating that prior policies and standards are be- 
ing deliberately changed, not casually ignored, and if an 
agency glosses or swerves from prior precedents without 
discussion it may cross the line from the tolerably terse to 
the intolerably mute.” Slip Op. at 21. (Footnotes omit- 
ted.) 


We submit that the Commission scarcely blinked the Hays ruling and has, 


indeed, crossed the line to the intolerably mute. 


The Hays ruling arose in the context of the 1968 State of the Union mes- 
sage of President Johnson. In that address — as in all State of the Union mes- 
sages — the President discussed virtually every major issue of national concern. 
For example, the 1968 address included discussion of the Vietnam War, national 
defense, urban development, housing, consumer protection, crime and law en- 
forcement. 4 WCPD 70-18 (1968). 


As it had done in the two preceding years, CBS invited Republican Con- 
gressional leaders to respond to the State of the Union address. Insofar as can 


be ascertained, CBS did not specify which of the many issues discussed by the 
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President should be discussed on the program, require that those issues be dis- 


cussed at all, or allocate time for the discussion of any particular issue. 


The resulting one-hour broadcast did contain some discussions of issues, 
but it also contained highly partisan comments on the President’ s leadership 


(A. 266-69). 


Representative Bush, for example, criticized what he referred to as the 
Administration’s “reckless policy” of deficit spending (A. 236, 268). Accord- 
ing to views expressed by Senator Tower on the broadcast, the Vietnam War 
would have then been over “if the Johnson Administration had acted with 
determination instead of vacillation.” (A. 236, 269.) Representative Ford, the 
House Republican leader, questioned in highly partisan and personal terms the 


President’s leadership capabilities. He said: 
| 
“The Ship of State is wallowing in a storm-tossed sea, 
drifting toward the rocks of domestic disaster, beaten’ by 
the waves of worldwide fiscal crisis that threatens ship- 
wreck . 


“We need a Captain with courage to clear the deck — 
jettison the deadweight — a Captain who learned his $ea- 
manship beyond the Potomac and the Pedernales.” 
(A. 235-36, 267.) 


Representative Poff criticized the “law and order” record of the  Mamaeanoa? 
He stated: 


“Murder is epidemic. Rape is commonplace — burglary 
happens so often it is no longer news. Pornography, filth 
and dope are peddled on nearly every street corner. Crime 
has grown six times as fast as the population. 


“Despite the urgent warnings of FBI Director Hoover 
and law enforcement officers everywhere, the Johnson Ad- 
ministration has failed to take effective action. The At- 
torney General has banned the use of modern investigative 
techniques. The soaring increase in crime has been called 
just ‘a little bit’ of an increase.” (A. 236, 268.) 
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Notwithstanding the tenor of the broadcast — ostensibly in response to 
the State of the Union message which the President is directed by the Consti- 
tution to deliver — the Commission rejected the request of Democratic Con- 
gressional leaders that they be afforded time to respond. In doing so, the 
Commission relied upon traditional fairness doctrine principles. The Commis- 
sion said its role was not to substitute its judgment for that of the broad- 
caster, but rather to determine whether the broadcaster could be said to have 
acted in good faith in discharging his obligation to bring about a balanced pres- 
entation of opposing views. The Commission concluded that CBS had acted 
within the wide discretion afforded it by the fairness doctrine and, accordingly, 
it would not direct CBS to provide reply time to Democratic Congressional 
leaders. (A. 237-39.) 


The Commission failed to distinguish the Hays case or to set forth a basis 
for the departure therefrom. For this reason as well, the Commission’s deci- 
sion must be set aside as arbitrary, capricious, and an abuse of agency discre- 
tion. Secretary of Agriculture v. United States, 347 U.S. 645, 653 (1954). 


If the Hays ruling was correct, the present ruling is wrong. If the Hays 
case was wrong, it was necessary for the Commission rationally to explain why. 
As matters now stand, the present ruling is simply a reflection of an agency’s 


whim for the unevenhanded dispensation of injustice. 


CONCLUSION 


For the foregoing reasons, the Commission’s Orders should be set aside. 


JOSEPH A. CALIFANO, JR. 
DAVID H. LLOYD 
IRVIN NATHAN 


1229 19th Street, N.W. 
Washington, D.C. 20036 


Attorneys for Petitioner, 
Democratic National Committee 


Dated: December 21, 1970. 
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Intervenor, 


PET[TION FOR REVIEW OF ORDERS OF THE 
FEDERAI, COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENTS 
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COUNTERSTATEMENT OF ISSUE PRESENTED* 

‘Whether the Commission abused its discretion when 
it held that a 25-minute program broadcast by the Democratic 
National Committee, which ranged over a broad spectrum of 
issues not recently covered by the President on television, 
gave rise to an obligation on the part of the Columbia 
Broadcasting System to provide comparable time to partisan 


Republican spokesmen, 


COUNTERSTATEMENT 

‘These two consolidated cases involve petitions for 
review brought under Section 402(a) of the Communications 
Act of 1934, as amended, 47 U.S.C. 402(a), from that part of 
a Commission Memorandum Opinion and Order released August 18, 
1970, which requires that petitioner Columbia Broadcasting 
System (CBS) provide time to a Republican Party spokesman 
pursuant to the fairness doctrine (A. 96-98), and a Memorandum 
Opinion and Order released September 24, 1970, which denied 
reconsideration of the prior order (A. 303-313). CBS and 
the Democratic National Committee (DNC) have both petitioned 


for review of the above orders. 


* This case has not previously been before this Court. 


s+ 3- 


Since his accession to office in January, 1969, 
| 


President Nixon has utilized television on a number of 
| 


occasions to air his views on current problems and issues. In 
| 


the eight months betw emb 1969, and June 3, 1970 


the President gave(six television speeches, all but one_of 
ya ae 


which dealt with the war in Southeast Asia. 


to all of these Presidential appearances and as part of jits 


In response 
| 


general obligation under the Commission's fairness doctrine, 
CBS initiated a program series entitled "Loyal oppositign” 
which was designed to “provide the principal opposition, 
party free prime network time to present its views in any 
way it sees fit.” (A. 51) In line with this concept CBS 
offered 25 minutes of time to DNC for use on July 7, 1970 
(A. 20-21). This offer was accepted and on the appointed 
date Mr. Lawrence F. O'Brien, Chairman of the DNC, ceinverea 
a 25=minute address. Only two minutes were devoted to the 


war issue, with the remaining 23 minutes being used to 


discuss issues which the President had not recently 


| 
\i Not counted are the State of the Union message, Presidential 
\ press conferences and other news appearances. The above speeches 
| ere voluntary, live, President-initiated appearances. | 


aiie 
referred to in his televised addresses (A. 23-31). 
The Republican National Committee (RNC) then asked 
CBS for comparable time to answer Mr. O’Brien (A. 17-19). 
Shortly thereafter, having received no reply, RNC filed a 
complaint with the Commission alleging that Mr. O*Brien's 
broadcast constituted an attack on the President and the 
Republican Party and that this opened up a new issue, namely, 
which party should hold power (A.1-31). RNC claimed that CRS 
had to present the opposing viewpoint and that it, RNC, was 
the most appropriate spokesman. 
The Commission found merit in RNC's complaint 
(A. eee It held that the circumstances surround- 
ing the July 7, 1970, broadcast brought this case within 
the quasi-"equal opportunities" type of situation which 
had been articulated in the Jetter to Nicholas Zapple, 
23 F.C.C. 2d 709 (1970). That case involved “applica- 
tion of the fairness doctrine to situations involving spokes- 
men for political parties." There the Commission held, in a 
corollary to the fairness doctrine, that a station is required 
to provide one political party with the same broadcast oppor- 


tunity that it voluntarily provided to another political 


2/ This opinion also disposed of a number of other com- 
plaints stemming from the television networks? coverage 
of the war. 


=3>5 

party. The Commission applied this so-called "political party” 
rule to the facts of the instant case. Thus, it stated that 
there was nothing inherently wrong with CBS? "Loyal Opposition" 


concept of having spokesmen for the opposing party answer 
the President, but that the July 7, 1970, beeedcast—ar@-not 
_ful'i11 CBS" intention," thie weo-beeause obi ef the 
ee eee aT Rene eR Re 
Asia, The DNC broadcast spent only two minutes on this issue 
and the rest on other issues. Thus the Commission felt that 
while CBS'* concept was an appropriate one, its stated objec- 
tive of allowing for a response by an appropriate oppdsition 
spokesman to the President's speeches was not met in this 
case and that the situation instead fell within the holding 
of Zapple, supra. Under the circumstances the Commission 
ruled "that fairness requires CBS to extend some time to 
RNC or a partisan Republican spokesman, to answer matters 


raised in the DNC broadcast” (A. 97). | 


| 
Both CBS and DNC requested reconsideration of this 


ruling. The Commission denied their petitions in a Memorandum 
Opinion and Order released September 24, 1970 (A. 303-313) , 


which contained a lengthy exposition of the Commission's 


—6n— 
rationale. It was first made clear that the Commission 
did not regard the case as one which could properly be 
resolved by simply applying general concepts of fairness, 
i.e., whether the network had given reasonable exposure 
to conflicting views. Instead it saw the situation was 
being governed by a “specific corollary” of the fairness 
doctrine,’ "like personal attack or political editorializ- 
ing," namely the “political party" doctrine contained in 
Nicholas Zapple (A. 308). The Commission reviewed the 
basis of ltthat ruling as follows: During an election 
period if a station provides time to one major political 
party, it may not refuse time to the other party on the 
ground that the issues discussed in the first broadcast 
had already been fairly covered by the station in other 
ways. Normally in a campaign, the Commission reasoned, 
the only logical and appropriate spokesman for the opposing 
view would be one designated by the other political sees 


The Commission recognized that July 7, 1970, the date of the 


3/ This 'quasi-"equal opportunities" ruling is of course 
analogous to the Section 315 equal opportunity provision 
for political candidates. 


ss 


i 
| 
| 
| 
O'Brien broadcast, was not quite as sensitive a date ag 


October, but observed that "telectioneering’ is a con-' 


tinuing process” (A. 309), and true fairness in the circum- 
stances could not be achieved by simply adhering to the 


broad outlines of the fairness doctrine. | 

| 

The Commission further stated that non-campaign 
i 


Presidential. appearances do not come within this “political 


party” rule since the President occupies a unique position 
| 
| 

as leader of all the people (A. 310). The President's) 
| 


appearances can and do promote his party's position, but 


the Commission pointed out that "it is the general fairness 


doctrine, and not the ‘political party’ doctrine, which is 


applicable to these Presidential appearances” (A. 310). 


Thus CBS has wide latitude in fashioning counterba Lancing 
programming to the President*s appearances. It could use 


any mix of program material in order to achieve a balance 


| 
of viewpoints over a period of time, including of course an 


uninterrupted appearance by an opposition spokesman as in 


the planned "Loyal Opposition” format. (The Commission 


did, however, single out the war in Southeast Asia as an 


a fe 

issue calling for special attention. Because the President's 
talks on this issue were so frequent and pervasive, the three 
commercial networks "were required to afford a reasonable 
opportunity for the other side . . . geared specifically to 
the five addresses by the President™ (A. 311)-) 

In this case CBS did not offer time to DNC for 
the purpose of responding to the President's speeches about 
the war; rather, no subject matter was specified by the 
networks.’ The Commission stated in this regard (A. 311): 


‘However well-intentioned CBS was, the 

‘result here was simply the “political party” 
situation which we described at the outset.*/ 
‘It was “party-oriented" rather than “"issue- 
oriented,” because of CBS* abstention in this 
critical area of issues to be covered. 


*/ While an incidental matter, we do note 
that the "party-oriented” nature of the 

program was aggravated by the DNC purchase 
of fund solicitation spots, to follow the 


AY, program on many stations. 
\ 4 
NZ In regard to an argument made by CBS_the Commission stressed 


that its ruling was not based on how "partisan" Mr. O*Brien’s 
=" . ee 
_remarks were. Rather the thrust of its ruling was that the 


network having chosen not to exercise any degree of control 


over the icontent of the broadcast could not “avoid the 


- a 
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Consequences of the "political party) doctrine” when the . je 


}; O'Brien broadcast in fact ranged far beyond any issue — = fF 


cones by the President’s recent SSECEEEE A. 312). the 


Commission Pein by emphasizing that there was potieing 
contrary to the public interest in the DNC broadcast, but 
| 


that given the context in which the program occurred and the 


or | 
issues actually covered, the “political party” corollary of 


the fairness doctrine must be invoked (A. 312-313). 


ARGUMENT 


Petitioners contend that the Commission erred in 
holding that the July 7, 1970 address by Lawrence F. otBrien 
on behalf of DNC created an obligation on the part of the 
network to afford air time to a designated spokesman for the 
other major party. They argue that the holding represents 
an unwarranted departure from the usual fairness doctrine 
requirements and is at odds with a previously decided case. 

Congress has delegated to the Commission the 


responsibility for seeing that broadcast stations "operate 


in the public interest and . . . afford reasonable oppor- 


tunity for the discussion of conflicting views on issu¢s of 


- 10 - — 


public importance.” 47 U.S.C. 315(a It is well-settled 


that judicial review of Commission action in this area is 


limited to whether the agency’s order is unreasonable or in 
contravention of the statutory purpose. As recently stated 
in Eugene J. McCarthy v. F,C,C., 129 U.S. App. D.C. 56, 390 
F.2d 471 (1968), "in making this determination, ‘this court 
is not at liberty to substitute its own discretion for that 
of administrative officers who have kept within the bounds 
of their administrative powers.'" Citing American Telephone 
and Telegraph Co. v. United States, 299 U.S. 232 (1936), and 
Udall v. Tallman, 380 U.S. 1 (1965); Farmers Educational and 
Cooperative Union v. WDAY, Inc., 360 U.S. 525 (1959); 
Philadelphia Broadcasting Co. v. F,C,C., 123 U.S. App. D.C. 
298, 299-300, 359 F.2d 282, 283-284 (1966); 1 K. Davis, 
Administrative Law Treatise, §5.03 (1958). {"This is particu- 
larly true,” the Cour i 5» “where the Commission has 
been assigned a responsibility of the kind here involved." 
Id. We will show that the ruling of the Commission in 

this case falls well within the bounds of its administrative 


discretion. 
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THE COMMISSION COULD REASONABLY FIND THAT 
CBS SHOULD AFFORD A RIGHT OF REPLY TO A 
REPUBLICAN PARTY SPOKESMAN. 


A. Ihe Commission Has Recognized Special 
Circumstances In Which The General 


Standard Of Fairness Is Not Sufficient 


To Assure Reasonable Opportunity For 
The Public To Receive Conflicting Views 


On Issues Of Public Importance. 


This Court is familiar with the general formulation 
of the Commission's fairness doctrine. See Red Lion Broad- 
casting Co. v. F,C.C., 127 U.S. App. D.C. 129, 381 F.2d 908 
(1967). In short, licensees have an obligation to devote a 
reasonable portion of broadcast time to the discussion of 
controversial issues of public importance, and in doing so to 
fairly present contrasting viewpoints held by responsible 
elements in the community. See Report on Editorializing, 

13 F.C.C. 1246 (1949); Fairness Primer, 29 F.R. Lows (1964). 
In complying with this requirement the licensee is given wide 
latitude “in determining what subjects should be considered, 
the particular format of the programs to be devoted to each 


| 
subject, the different shades of opinion to be presented, 


and the spokesmen for each point of view.” Report on | 


| 
Editorializing, supra, at 1251. 
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This carte blanche licensee discretion in achieving 
fairness has, however, been circumscribed in certain areas 
where it has been felt that the basic goals of fairness could 
be better gained by more specific means. First, there is the 
Congressionally imposed “equal opportunities” rule for 
political candidates contained in Section 315 of the 
Communications Act, 47 U.S.C, 315. There is also the 
“personal attack” rule, 47 CFR 73.123, which gives an individ- 
ual who is personally attacked in the course of discussions 
of a controversial issue the chance to respond, the reason 
being that the objective of adequate presentation of all sides 


of an issue: is best served by allowing those attacked to make 


the response. See 32 F,R, 10303 (1967); Red Lion Broadcasting 


Co. v. F.C.C., 395 U.S. 367 (1969). Similarly, the "political 
editorial” rule, 47 CFR 73.123(c), gives a candidate or his 
spokesman an opportunity to respond when a licensee editori- 
ally opposes him or endorses his opponent on the air. In all 
three of these special situations it is the responsibility of 
the licensee to ascertain whether either the identity of the 
speaker (i.e., a candidate for public office) or the content 


of his message brings into play one of the special corollaries 


of the fairmess doctrine. 


| 
The “political party" rule enunciated in Nichblas 
Zapple, supra, represents a similar refinement of the general 
requirement of fairness. In that case the Commission issued 
an interpretative ruling dealing with the question of provid- 
ing time for a spokesman for one political candidate after a 


spokesman for another candidate has appeared. The heart of 
| 


the Commission's opinion is as follows, 23 F.C.C, 2d at 


708: 


Where a spokesman for, or a supporter of 
candidate A,buys time and broadcasts a 
discussion of the candidates or the campaign | 
issues, there has clearly been the presenta- 
tion of one side of a controversial issue 

of public importance. It is equally clear 
that spokesmen for or supporters of opposing | 
candidate B are not only appropriate, but 

the logical spokesmen for presenting con- 
trasting views. Therefore, barring unusual 
circumstances, it would not be reasonable 

for a licensee to refuse to sell time to 
spokesmen for or supporters of candidate B 
comparable to that previously bought on 
behalf of candidate A. 


Thus the fairness doctrine has been made applicable to these 
political party situations in a quasi- "equal opportunities” 
fashion. The basis is the same as in the above-mentioned 
instances, namely, that certain factual situations may | 
circumseribe the licensee's normal discretion in selecting 

a spokesman for a viewpoint or the general format in which 


the view is presented. 


= nhs 
This requirement is clearly a reasonable concomitant 

to the public interest standard. As this Court stated in 

answer to the argument that the personal attack rule imposes 

a burden on the licensee, "this burden . .. is not an 

unreasonable one. The broadcasters? licenses are issued 

upon a finding by the Commission that the public interest 

will be served thereby, and thus, the licensees accept the 

responsibility of discharging what is in actuality their 

public trust." Red Lion Broadcasting Co. v. F.C.C., supra, 

127 U.S. App. D.C. at 147, 381 F.2d at ae Thus ,petitioners* 

claim that CBS has observed "fairness" in its overall coverage 

of the issues touched on in the DNC broadcast misses the point. 

If, as the Commission found, the circumstances of the DNC 

broadcast gave rise to an obligation to present a spokesman 

designated by the opposite side, the fact that the same subject 

matter had been presented in other ways is not significant. We 

show next that the Commission could properly conclude that the 

“political party”rule set forth in Nicholas Zapple, supra, 


applied in the present case as well. 


4/7 Under the personal attack rule, the licensee might have 

to provide free air time to the person attacked pursuant to 

the principle enunciated in Cullman Broadcasting Co., 40 F.C.C. 
576 (1963). However, in the instant case the Cullman principle 
is inapplicable, thus lessening the burden on the Licensee 

(A. 97); Nicholas Zapple, supra. 
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B. Ihe Commission Could Reasonably Apply 
The “Political Party” Concept Enunciated 
in Nicholas Zapple To The Facts Of The 


Case, 
The Commission held that the instant case was) indis- 


tinguishable from the “political party" situation dealt) with 


in Nicholas Zapple, supra. It pointed out (A. 308) that had 
CBS provided time to DNC during October or November of an 
election year to use as it wished, the network could plainly 
not refuse RNC the same opportunity on the ground that Piers 
contrasting to those expressed by the Democrats had already 
been presented in other ways by other spokesmen. As the 
Zapple letter had held, in such a situation the general 
requirement of fairness as enunciated in the Revortwone! 
Editorializing is not sufficient to achieve real fairness, 


that a quasi-"equal opportunities" rule should apply. In 


the Commission*s view the fact that the DNC broadcast otcurred 


on July 7 rather than October 7 did not significantly alter 


the situation: 


| 
While there are obviously heightened responsi- 
bilities in this area when within an election) 
period . . ., “electioneering” is a continuing 
process. .. . Stated differently, a licensee 
could not afford free time to one party to usé 
as it wishes, relegate the other party to 
appearances on newscasts or other news-type 
shows . . ., and claim fairness was being met’ 
as long as he stopped this pattern within a 
few months of the election. 
(A. 309). 


Gi 

Since in the nature of things both major parties continuousLy 
contest for political advantage, in this regard the Commission's 
conclusion is both reasonable and realistic. 

As we understand their position, petitioners do not 
disagree with the holding in Zapple, but contend (CBS Br. 
p. 28) that it is unreasonable to apply it "to responsive 
broadcasts, on the very national issues discussed" by the 
President. But the O*Brien talk was not responsive, nor did 
CBS take any steps to see that it was (A.92-93, 311). The 
Commission had recognized that the President*s series of 
speeches on the war in Asia created an imbalance under the 
fairness doctrine and that "in such circumstances there 


must be a reasonable opportunity for the other side geared 


3 
specifically to the five addresses™ (A. 92). But with 


regard to the broadcast at issue here, the network simply 
turned over 25 minutes to DNC to use as the latter saw fit. 
a 

Mr. O'Brien chose--as in the circumstances he had every right 


to--not to address himself to the Vietnam war (except in a 


5/ The Commission made clear that Presidential appearances, 
except when "equal opportunities" applies during a quadrennial 
campaign, do not themselves come under the "political party” 

rule (A. 310). This is because the President's office is 
considered above politics in a sense, although his messages 

can on occasion be partisan. However, as indicated above, the 
general fairness doctrine does apply to Presidential appearances. 
Both CBS and DNC agree as to the propriety of this aspect of 

the Commission’s decision. 


Soy s 

very minor way) although "the President's speeches had largely 
focussed on this issue” (A. 311). Thus petitioners* attempt 
to undermine the Commission's reliance on Zapple by saying it 
should not apply to "responsive broadcasts” begs the question. 

Nor is there merit to the contention (CBS Br. p. 28) 
that the Commission's "political party” ruling created "a new 
imbalance.” Had the O’Brien speech been essentially | 
the presentation of a contrasting viewpoint on the ar then 
a different question would have been presented; but because 
it dwelt essentially on other issues and because the bioad- 
cast came about under circumstances wherein CBS "simply turned 
the time over to the DNC for whatever use it might want to 
make of it" (A. 311), it was entirely reasonable for the 
Commission to invoke the “political party” rule enunciated in 
Zapple. The “imbalance” was brought about not by the Gommission’s 
ruling but by the network's refusal to accord RNC the game 
opportunity to appear over the air that it had extended to 


DNC. 
| 
No matter what CBS was hoping to accomplish, | 


admittedly in good faith, what occurred was a "party-oriented" 


| 
program rather than an "issue-oriented” one. This came about 
| 


aS 
not because! of the partisan tone of the broadcast, as peti- 
tioners suggest, but because of CBS* abstention of control. 
Both_petitioners in their briefs fail to grasp the meaning 
of this point. They both argue that according tothe 


Commission's logic CBS could have dictated to DNC that the 
pes SE ree a 


very same topics he covered and then CBS would have avoided 
Saainialnaiatiiinl tri ntoniadatatnte AA kk 


the "political party” problem. This is simply not so. CBS’ 
abstention got it into trouble, it is true, but only because 
of what then occurred. The Commission made this quite clear 
when it stated that "(t]he *licensee supervision’? called for, 


if CBS wished to avoid the consequences of the *political 


party* doctrine, was as to what issue or issues were to be 


covered . . .” (A. 312). In other words, since the President's 
appearances over the ri i e_ almost e = 
6/ 


sively devoted to the war issue, then CBS should have told 
a a a 


DNC to address itself chiefly to that issue. It cannot have 
Pes 


it both ways, i.e., turn over a period of time for the unre- 
stricted use of the DNC and then insist that no similar obliga- 
tion arises towards the RNC on the ground that the first 

broadcast was "responsive" to the President when in fact it was not. 
6/ This is dramatically illustrated by the Commission's special 
ad hoe ruling in Part C of its August 18 order (not here under 
review) that the President’s utterances on the war have been so 


pervasive that the networks must provide some uninterrupted 
prime time to antiwar spokesmen (A. 91-94). 
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The result reached by the Commission can be even 
more clearly appreciated by contrasting it with the Commission's 
ruling in the Letter to Hon. Wayne L. Hays, Comm. Ref. No. 
8330-S, C+2105 (1968) (A. 237-239), which both petitioners SE 
have gone to such pains to try and make irreconcilable with > ae 


| 
the case under review. There CBS permitted Republican leaders / 


to respond to President Johnson's State of the Union speech, (ey We 
' 


which they did, ranging in a partisan fashion over the issues 


which the President had raised. The Commission affirmed CBS* 
refusal of a Democratic request for time to respond. The 
Commission held that the Republican leaders* program was 

simply part of CBS* efforts to achieve balanced Boverece of 

the issues under the fairness doctrine, and as such the program 
did not give rise to any right to respond by the Democrats. In 
the instant case, the DNC broadcast of July 7 was not responsive 
to uny recent Presidential appearances, something which CBS 

had the power to affect, thereby triggering the "political 
party” rule. The Commission cited the Hays ruling to show 

that it is not the partisan nature of the program which brings 


i 
the "political party” rule into play, but rather the issues 


covered under the circumstunces (A. 312). That this 


= Oia 
is illustrated by the fact that President Nixon*s 1970 State 
of the Union address, which was broadcast during the time 
period we are concerned with, was followed by a Democratic 
response to that speech, and that response did not activate 
the "political party" rule (A. 312). The response was 
partisan and the networks may well have not specified the 
issues to be covered, but the key is that the program was 


in fact responsive to the President*s speech on the issues. 


C. There Is No Merit To The CBS Contention 


That_Its First Amendment Rights Were 
Abridged By The Commission's Ruling. 


In response to CBS* argument that its First Amend- 
ment rights have been abridged by the Commission's ruling, the 
short answer is that if the “political party" ruling which 


CBS does not directly challenge is valid, CBS* complaint must 


fall. In Red Lion Broadcasting Co. v. F.C,C., supra, this 


Court answered u similar argument against the personal 
attack doctrine as follows, 127 U.S. App. D.C. at 145, 


381 F.2d at 924: 


| 
| 
| 
= el = | 
| 


The Fairness Doctrine impact arises, then, 
when in petitioners’? exercise of their’ own | 
judgment, they broadcast a program dealing with 


controversial issues of public importance. | 
After having independently selected the contro- 
versial issue and having selected the spokesman 
for the presentation of the issue in accord! with 
their unrestricted programming, the Doctrine, 
rather than limiting the petitioners’ right of 
free speech, recognizes and enforces the free 
speech right of the victim of any personal 
attack made during the broadcast. Such an | 
attack, the Doctrine directs, necessitates | 
the petitioners’ affording the maligned | 
victim an opportunity to respond. Does such 
an obligation arising under these conditions 
deprive petitioners of any right guaranteed 

by the first amendment? JI think not. 

We believe that the Commission’s ruling is reasonable) and 


clearly related to the public interest. Furthermore, it is 
| 
designed to maximize the public's right to be informed, 
i 
| 
which is in the end the real thrust of the First Amendment 
in this area. See Red Lion Broadcasting Co. v. EACaCh, 
supra; NBC v. United States, 319 U.S. 190 (1943); Carter 


Mountain Transmission Corp. v. F.C.C., 116 U.S. App. D.C. 93, 
321 F.2d 359 (1963), cert. denied, 375 U.S. 951. 


= Ano 


CONCLUSION 
For the foregoing reasons, the Commission's orders 
should be affirmed. 
Respectfully submitted, 


RICHARD W, McLAREN, RICHARD E, WILEY, 
Assistant Attorney General, General Counsel, 


GREGORY B, HOVENDON, JOHN H, CONLIN, 
Attorney. Associate General Counsel, 


STUART F, FELDSTEIN, 
Counsel. 


Department of Justice Federal Communications Commission 
Washington, D. C. 20530 Washington, D. C. 20554 


March 1, 1971. 


In THE | 
Rnited States Comt of Appeals 
FOR THE District or CoLUMBIA CIRCUIT 


No. 24,655 


COLUMBIA BROADCASTING SYSTEM, INC., Petitioner, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION and 
UNITED STATES OF AMERICA, Respondents, 


REPUBLICAN NATIONAL COMMITTEE, 
DEMOCRATIC NATIONAL COMMITTEE, Intervenors. 


No. 24,659 


DEMOCRATIC NATIONAL COMMITTEE, Petitioner, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION and 
UNITED STATES OF AMERICA, Respondents, 
REPUBLICAN NATIONAL COMMITTEE, Intervenor. 


On Petitions for Review of Orders of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 
REPUBLICAN NATIONAL COMMITTEE 


W. THEODORE PIERSON 

JAMES J. FREEMAN 
PIERSON, BALL & DowD 
1000: Ring Building 
Washington, D: C. 20036 


TABLE OF CONTENTS 


TABLE OF AUTHORITIES 
ISSUES PRESENTED FOR REVIEW 
REFERENCES TO RULINGS 
COUNTERSTATEMENT OF THE CASE 
ARGUMENT 

I. PRELIMINARY STATEMENT 


II. IT IS A REASONABLE EXERCISE OF COM- 
MISSION DISCRETION TO APPLY THE 
FAIRNESS DOCTRINE DIFFERENTLY TO 
THE DISCUSSION OF PUBLIC ISSUES 
THAN TO APPEARANCES BY POLITICAL 
SPOKESMEN 


. THE COMMISSION PROPERLY HELD THAT 
PRESIDENTIAL APPEARANCES, OUTSIDE 
OF POLITICAL CAMPAIGNS, TO DISCUSS 
PUBLIC ISSUES ARE SUBJECT TO THE 
FAIRNESS DOCTRINE, NOT THE POLITI- 
CAL SPOKESMAN COROLLARY 


. THE COMMISSION PROPERLY RELIED 
ON CBS’S LACK OF JOURNALISTIC 
SUPERVISION IN CHARACTERIZING THE 
O'BRIEN BROADCAST AS PARTY-ORI- 


A. CBS Failed to Exercise Journalistic Super- 
vision Over the O’Brien Broadcast 


B. The Absence of Journalistic Supervision 
Stamped the O’Brien Broadcast as Party- 


. THE COMMISSION’S HOLDING IS CON- 
SISTENT WITH BOTH THE DEVELOPMENT 
OF THE FAIRNESS DOCTRINE AND THE 
COMMISSION’S PAST PRECEDENTS 


CONCLUSION 


TABLE OF AUTHORITIES 


Page 
CASES: 


Banzhaf v. FCC, 132 U.S.App.D.C. 14, 405 F.2d 
1082 (1968), cert. denied, 396 U.S. 842 (1969) .. 32 
Kay v. FCC, —— U.S.App.D.C. ——, 
(No. 24,495, October 28, 1970) 
*Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 
(1969) 
Retail Store Employees Union, Local 880, ct al. v. 
FCC, U.S.App.D.C. 7 
No. 22,605, October 27, 1970 


FEDERAL COMMUNICATIONS PROCEEDINGS: 


Arkansas Radio and Equipment Company, 40 
F.C.C. 1070 (1960) 

Columbia Broadcasting System, Inc., 40 F.C.C. 
395 (1964) 


Reg.2d 684 (1970) 
Cullman Broadcasting Co., 25 P. & F. Radio Reg. 
895 (1963) 


*Report on Editorializing by Broadcast Licensees, 
1S F.C.C. 1246 (1949) oon cccceececceeceeeeecn 24, 25,31 


* Cases or authorities chiefly relied upon are marked by 
asterisks. 


TABLE OF AUTHORITIES—Continued 


Republican National Committee, 40 F.C.C. 408, 
aff’d. per curiam by an equally divided court by 
order entered October 27, 1964, sub nom. Gold- 
water v. FCC, No. 18,963 (D.C. Cir.) cert. 
denied, 379 U.S. 893 (1964) 

*Times-Mirror Broadcasting Company, 40 F.C.C. 
531 (1962) 

WHDH, Inc., 16 F.C.C.2d 1 (1969), rehearing 
denied, 17 F.C.C.2d 856 (1969), affirmed sub 
nom. Greater Boston Television Corp. v. FCC, 
— U.S.App.D.C. ——, 

17,785, November 13, 1970 


STATUTES AND REGULATIONS: 


Communications Act of 1934, Section 315, 47 
U.S.C. § 315 (1964) 9, 12, 14, 24, 31 
Federal Communications Commission Rules: 


47 C.F-R. § 73.120 
C.F.R. § 73.123 
C.F.R. $ 73.290 
C.F.R. § 73.300 .. 
C.F.R. 

CFR. § 
C.F.R. § 
C.F.R. § 73.679 
C.F.R. § 74.1113 
C.F.R. § 74.1115 


MISCELLANEOUS: 


Appendix to the Briefs Democratic National Com- 
mittee Vv. F.C.C., D.C. Cir. No. 24,537 8, 24, 25-27 
* Hearings on S.J.Res. 209 Before the Communica- 
tions Subcomm. of the Senate Committee on 
Commerce, 91st Cong., 2d Sess. (1970) 19-21, 22, 23 
The Report of the President’s Commission on 
Campus Unrest (1970) 
Weekly Compilation of Presidential Documents, 
Vol. 5 (1969) and Vol. 6 (1970) 


* Cases or authorities chiefly relied upon are marked by 
asterisks. 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No.24,655 


COLUMBIA BROADCASTING SYSTEM, INC., Petitioner, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION and 
UNITED STATES OF AMERICA, Respondents, 


REPUBLICAN NATIONAL COMMITTEE, 
DrMOCRATIC NATIONAL COMMITTEE, Intervenors. 


No. 24,659 


DEMOCRATIC NATIONAL COMMITTEE, Petitioner, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION and 
UNITED STATES OF AMERICA, Respondents, 
REPUBLICAN NATIONAL COMMITTEE, Intervenor. 


On Petitions for Review of Orders of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 
REPUBLICAN NATIONAL COMMITTEE 


2 
ISSUES PRESENTED FOR REVIEW 


In the opinion of Intervenor, Republican National Com- 
mittee, the following issues are here presented for review: 


1. Whether it was a reasonable exercise of Commis- 
sion discretion to differentiate between Presidential 
broadcasts to discuss public issues and broadcasts 
by political parties in which they are permitted to 
use such time for any purpose they wish. 

2. Whether the Commission was reasonable in char- 
acterizing the O’Brien broadcast as party-oriented 
because of the lack of any licensee supervision over 
the issues to be discussed. 


[This case has not previously been before this Court.] 
REFERENCES TO RULINGS 


The basis for the orders of the Commission under re- 
view in this case is set forth in two opinions of the Com- 
mission: 


Memorandum Opinion and Order released August 
18, 1970 (FCC 70-881), {52-59 (A. 96-98).* The 
portion of the August 18 Memorandum Opinion and 
Order under review is reported at 25 F.C.C. 2d 283, 
299-301 (1970). 


Memorandum Opinion and Order released Septem- 
ber 24, 1970 (FCC 70-999) (A. 308-318), disposing 
of petitions for reconsideration of the August 18 
Memorandum Opinion and Order. The September 24 
Memorandum Opinion and Order is reported at 25 
F.C.C. 2d 739 (1970). 


COUNTERSTATEMENT OF THE CASE 


The dispute now before this Court was triggered by a 
telegram from Dr. Frank Stanton, President of Columbia 


“AL ”” references are to the Appendix of materials from 
the Record before the Commission, filed by Petitioners herein. 
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Broadeasting Systems, Inc. (CBS) to Lawrence F. 
O’Brien, Chairman of the Democratic National Committee 
(DNC), on June 22, 1970, a few short months before the 
important November Congressional elections. The primary 
purpose of Dr. Stanton’s telegram was “. . . TO OF- 
FER THE DEMOCRATIC NATIONAL COMMITTEE 
TWENTY FIVE MINUTES OF FREE TIME ON THE 
CBS TELEVISION AND RADIO NETWORKS, AT 10 
PM EDT, JULY SEVEN, FOR PRESENTATION OF 
THE COMMITTEE’S VIEWS. .. .”: The telegram 
did not describe the format of the proposed broadcast, 
specify the parties to appear or identify the issues to be 
discussed. Indeed, it did not require DNC to discuss any 
issues at all. Dr. Stanton also announced that “. . . 
FROM TIME TO TIME DURING THE COURSE OF 
THE YEAR WE WILL MAKE AVAILABLE FREE 
TIME TO THE PRINCIPAL OPPOSITION PARTY... 
UNDER THE OVERALL TITLE ‘THE LOYAL OPPO- 
SITION’.”* The telegram further advised that CBS 
would accept paid political announcements for the pur- 
pose of soliciting funds on behalf of political parties with- 
out confining those announcements to campaign periods 
as had been its previous practice.* On the same day that 
CBS offered DNC free time, in another proceeding, it op- 
posed a Request for Declatory Ruling filed by DNC which 
sought to require stations and networks to sell time to 
groups such as DNC for presentation of these groups’ 
views. This asserted “right of access” was vigorously 
opposed by CBS.‘ 


1Telegram from Frank Stanton, President of CBS, to Mr. 
O’Brien, June 22, 1970, A. 20. 


2d. at A. 21. 


37d. at A. 20. 


*Comments of Columbia Broadcasting System, Inc. filed June 22, 
1970, contained in the Appendix to the Briefs in Democratic Na- 
tional Committee v. F.C.C., D. C. Cir. No, 24,587 at 35. 
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On July 2, 1970, upon learning of the CBS offer of free 
broadcast time, Rogers C. B. Morton, Chairman of the 
Republican National Committee (RNC), telegraphed Dr. 
Stanton and sought to clarify the intent of CBS especially 
in view of its departure from principles it had long es- 
poused of maintaining control over its public affairs 
programming. Chairman Morton particularly expressed 
alarm over DNC’s apparent right to use such time for 
any purpose it pleased.* The July 7 broadcast confirmed 
Chairman Morton’s suspicion. The DNC presented its 
own chairman who used the 25 minutes to play short, 
out-of-context excerpts from past televised appearances of 
President Nixon dating all the way back to his nomina- 
tion acceptance speech in 1968. Chairman O’Brien’s broad- 
cast contained no significant discussion of the issues or 
of their solution, but was an attack on the President and 
his party. The broadcast was followed on many stations, 
including those owned by CBS, by solicitations for funds 
to elect Democratic candidates in the upcoming Congres- 
sional elections. 


After the broadcast, Chairman Morton requested com- 
parable free time to respond to this “unprecedented, in- 
accurate personal attack on the President of the United 
States.”" No response having been received to either 
telegram, RNC, on July 13, 1970, petitioned the Com- 
mission to require CBS to afford RNC comparable time 
to respond to the O’Brien broadcast. RNC pointed out 
that CBS’s offer “permitted DNC to use the time for any 
purpose, including mere partisan advocacy and party 
propaganda”: * and that Mr. O’Brien’s speech was, in fact, 
“a political attack on the President and his party” which 


5 Telegram from Rogers C. B. Morton to Frank Stanton, July 2, 
1970, A. 13-16. 


* Telegram from Rogers C. B. Morton to Frank Stanton, July 8, 
1970, A. 17. 


7 Petition of the Republican National Committee for Relief 
Against CBS, A. 3. 
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thus raised a new issue requiring balance, i.e. which party 
should govern, and was not a discussion of issues raised 
by the President in his prior appearances.* 


On July 15, CBS responded to Chairman Morton’s let- 
ter and refused to grant RNC time’ and on July 23, 
1970, CBS responded to RNC’s Petition.” 


Upon completion of the pleadings, the Commission on 
August 18, 1970, released its decision here under review 
granting RNC’s request and directing CBS to give com- 
parable time to RNC for reply to the matters raised in 
the O’Brien broadcast.” The same opinion also disposed 
of several other complaints under the Fairness Doctrine 
primarily concerning the Vietnam War. Three groups, 
Committee for Fair Broadcasting, Fourteen U. S. Sena- 
tors and Business Executives Move for Peace argued 
that network coverage of the Presidential addresses on 
Vietnam required that they be given comparable time and 
format to present their opposing views. The networks, in- 
cluding CBS, opposed this request urging that coverage of 
these Presidential appearances was traditional and that 
the choice of opposing spokesmen and format must be 
left to the reasonable discretion of the licensee. The Com- 
mission refused to order the networks to grant time to 
these specific complainants or to apply an “equal oppor- 
tunities” requirement with regard to Presidential and 
other official appearances. The Commission did hold, how- 
ever, that format should be considered in determining 
whether a licensee had achieved over-all fairness. Ac- 
cordingly, in light of the Presidential addresses on Viet- 
nam, the Commission required the networks to make ad- 


8Td. at A. 4. 


® CBS letter to Rogers C. B. Morton, July 15, 1970, A. 45. 


10 Response of CBS to Republican National Committee Petition, 
A. 32. 


1 Memorandum Opinion and Order, FCC 70-881, released August 
18, 1970, Part E, A. 74, 96. 


6 


ditional uninterrupted time available to spokesmen se- 
lected by the networks for discussion of the Vietnam 
issue.** 


Unlike its treatment of other complaints then before 
it, where the Commission upheld the licensee’s broad dis- 
cretion in balancing issues raised during Presidential ap- 
pearances, in ruling on RNC’s complaint the Commission 
found that while CBS had apparently intended the O’Brien 
broadeast to deal with issues treated in the recent Presi- 
dential appearances, CBS had failed to exercise journal- 
istie supervision to assure fulfillment of its purpose as 
exemplified by the fact that the O’Brien broadcast “only 
referred briefly to the Indochina War issue” upon which 
the recent Presidential addresses had concentrated.* As a 
result, the instant situation “differed from the case where 
CBS selected the spokesmen to speak expressly on a sub- 
ject” but fell squarely within the political spokesmen 
corollary to the Fairness Doctrine, requiring equal treat- 
ment of opposing political groups, as most recently ex- 


pressed in the Commission’s Letter to Nicholas Zapple, 
23 F.C.C. 2d 707 (1970).** Thus, unlike the other cases 
where the Commission refused to require the networks to 
grant access to specific spokesmen, CBS was here required 
to grant time to RNC or another partisan Republican 
spokesman. 


At this juncture, the DNC filed a Petition for Recon- 
sideration of the Commission’s Order relating to this mat- 
ter. The thrust of its Petition was merely that the Presi- 
dent had previously discussed the issues allegedly treated 
in the O’Brien broadcast. As noted in RNC’s response, 
DNC also attempted to reargue its already-rejected claim ° 
of a DNC right of access to the broadcast media over and 


22 Td. at A. 93. 
23 Td. at A. 96. 
14 Id. at A. 97. 
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beyond the Fairness Doctrine.» More importantly, RNC 
noted that DNC had failed to rebut or discuss the Com- 
mission’s conclusion that the O’Brien broadcast was party, 
not issue, oriented. 


CBS also petitioned for reconsideration of the Commis- 
sion’s Order. Its Petition, like that of DNC, sought to 
demonstrate that the issues allegedly discussed by Mr. 
O’Brien had, in fact, been raised by administration 
spokesmen on previous broadcasts.’ Further, CBS argued 
that the Zapple ruling was applicable only in the political 
campaign situation, and thus not relevant to the instant 
case. CBS also scught to demonstrate that Presidential 
discussion of the issues had, on occasion, been partisan. 
Finally, CBS argued that the Commission ruling was in- 
consistent with an earlier, allegedly controlling case, Let- 
ter to Wayne Hayes.“ 


RNC also responded to CBS’s Petition * pointing out 
that the Commission’s Decision was not based on any im- 
balance created by the DNC broadcast in regard to the 
discussion of public issues previously raised by the Presi- 
dent, but solely on the ground that the DNC broadcast 
was party oriented. RNC also noted that, after a thorough 
scouring of the President’s broadcast appearances, CBS 
had been able to produce a bare handful of comments 
that were even remotely partisan; and that the Presi- 
dential speeches, taken in context, could scarcely be char- 
acterized as party rather than issue oriented. The Re- 
plies of DNC and CBS merely reiterated their earlier 
pleadings. 

15 Opposition of RNC to DNC Petition for Reconsideration, A. 
193. 


1¢The Appendix attached to CBS’s Petition referred only to 
administration views carried by CBS. Presumably CBS had also 
previously presented contrary views which it could also cite. 


17 Letter from Chairman Rosel H. Hyde to Hon. Wayne Hays, 
Commission Ref. No. 8330-S, C2-105 (1968), reprinted at A. 237-39. 


18 Opposition of RNC to CBS Petition for Reconsideration, A. 271. 
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In its September 24, 1970, Decision denying the Pe- 
titions for Reconsideration,’” the Commission expressed 
surprise at CBS’s and DNC’s misinterpretation of the 
basis for its action. The Commission noted that Presi- 
dential appearances such as a veto message or discussion 
of the Cambodian operation do not constitute political ap- 
pearances within the scope of the Zapple ruling. Accord- 
ingly, the opposition party is not entitled to receive a 
“quasi-equal opportunity” for reply. The Presidential ap- 
pearances were, however, held to be subject to the general 
fairness requirement that both sides of the issues dis- 
cussed in such appearances must be presented. But where 
the station or network does not exercise its journalistic 
supervision over supposedly responsive broadcasts to 
specify that the issues raised by the President are to 
be discussed and merely turns time over to the opposi- 
tion party without restrictions on its use, then it has 
crossed the line and the subsequent broadcast falls within 
the political spokesman corollary of the Fairness Doctrine 
which requires the station or network to afford the other 
party an opportunity to reply. The Commission made it 
erystal clear that had CBS identified the issues requiring 
balancing due to the Presidential appearances and super- 
vised the broadcast to assure that it focused on those is- 
sues, the Zapple ruling would be inapplicable. 


ARGUMENT 
I. PRELIMINARY STATEMENT 


This case tests, in the first instance, the validity of a 
particular application of the Fairness Doctrine in a situa- 
tion where the CBS television network gave the Demo- 
cratic National Committee 25 mintues of free broadcast 
time for its unrestricted partisan use, but refused to af- 
ford the Republican National Committee a comparable op- 
portunity for a partisan response. 


1” Memorandum Opinion and Order, FCC 70-999, released Sep- 
tember 24, 1970, A. 303. 
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This, however, does not describe the limits of the in- 
stant controversy for, unless the Commission’s Order 
is upheld, CBS’s avowed policy to continue these broad- 
casts will inhibit the use of broadcast media by the Presi- 
dent and other elected officials who make frequent “Re- 
ports to the People,” with a resultant diminution of com- 
munication between our elected leaders and the nation at 
just that time in our history when the need for such 
communication has never been more urgent. Nothing 
could be better calculated to widen the so-called “credibil- 
ity gap,” which can rob leaders of leadership. 


The President, like many elected officials, may appear 
on television during his term of office for varying pur- 
poses and with varying results under the Fairness Doc- 
trine or Section 315 of the Communications Act of 1934, 
as amended, 47 U.S.C. $315 (1964). 


He may seek, as he must if he is to lead, through press 
conferences, interviews and addresses, to impart under- 
standing of the problems and perils confronting the Na- 
tion and to explicate the things he has or has not done 
and will or will not do to mount a successful response to 
such challenges. In this way, he performs the vital lead- 
ership function to which he was elected. Always it will 
be a Republican or a Democratic or an X party President 
speaking, but he will be speaking primarily as PRESI- 
DENT and not as a partisan leader of the Republican, 
Democratic or X Party. 


On the other hand, if the President is running for re- 
election, he normally employs television in many ways 
specifically to advance his candidacy. The primary em- 
phasis in this situation is his representation of his party 
and not of the office he holds—he speaks as a candidate 
for office, not an an office holder. 


Further, during political campaigns in which he is not 
himself a candidate, he may use the media for purely 
partisan purposes in support of the party’s candidates. 
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President Nixon’s speech in Phoenix, which was re-broad- 
cast on the eve of the 1970 Congressional elections, is an 
example of this. There he was speaking primarily as 
party leader and not as President. 


The latter two of the three enumerated situations are 
not involved in this case. We concede that were it a case 
of his own candidacy, Section 315 of the Communications 
Act assures the opposing candidates of equal time, un- 
restricted as to its use. Were it the case of his non- 
candidacy but support of the candidates of his party, the 
Fairness Doctrine, and more particularly its “political 
spokesman” corollary, would entitle the opposing party 
to equivalent time. 


The case at bar, however, involves uses by the Presi- 
dent of television to attempt to illuminate the issues fac- 
ing the Nation and to explain his course with respect to 
those issues—sheer acts of leadership. He was not a can- 
didate for re-election. The broadcasts were not used to 
endorse Republican Party candidates in an election. 
Rather these appearances to discuss critical issues, pri- 
marily the Vietnam War, were basically neutral as to 
party and dealt, as is almost always the case, with issues 
on which there is division within each party. Disagree- 
ment on such issues comes not only from members of the 
Democratic Party but from within the President’s own 
party as well. Balance in the broadcast treatment of such 
issues comes from persons who disagree on the issues re- 
gardless or in spite of their party affiliation. 


In the past CBS has sought to achieve compliance with 
the Fairness Doctrine by balancing the President’s views 
on various issues with the presentation of contrasting 
views by spokesmen selected precisely because they es- 
poused a different position.** But CBS proceeded in this 
case to treat the Presidential presentations as party- 
oriented, candidate-supporting uses and proposed to grant 


20 See discussion infra, pp. 25-27. 
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time for a series of broadcasts by DNC’s Chairman with 
no restrictions as to its use, with no requirement that such 
uses be limited to the issues presented by the leadership- 
appearances of the President. The result, as expected, 
was a purely political attack on the President and his 
party. As a consequence, the effective use of television by 
elected governmental leaders for the vital purpose of in- 
forming their electorates, together with the illumination 
of the issues through presentation of appropriate counter- 
spokesmen on these issues, was seriously jeopardized. If 
an official’s use of broadcast media to report to his elec- 
torate on issues of importance results in broadcasts by 
others of non-issue oriented partisan diatribes, he will be 
forced to avoid use of the media to escape the degrada- 
tion of his appearance into a political cireus—and the 
great value of television as a means of serious communi- 
cation between the elected leadership and the sovereign 
people of our political communities will be grievously 
diminished. It was primarily to prevent such a situation 
that RNC initiated this action. 


The Commission’s Decision in the instant case pro- 
tects the integrity of such leadership-use of the broadcast 
media. It does not, however, insulate the issues raised by 
such presentation from rebuttal, even of the most vigor- 
ous, robust and partisan kind. Rather, it merely em- 
phasizes that the licensee must see to it that such re- 
buttal is in fact rebuttal and thus germane to the par- 
ticular issues raised by the elected official’s presentation. 
The failure to do so will require the licensee to balance 
any new issues raised in the response and, in addition, 
where the response is by a political spokesman, the fail- 
ure to do so will require the licensee to provide compar- 
able time to opposing spokesmen for reply. 


The Commission’s Order does not preclude CBS or any 
licensee from making time available to a political party 
for whatever purpose it chooses, but it does require that 
comparable time must be given to the other party on the 
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same terms. And because of this requirement, it is likely 
that stations seeking to balance views previously pre- 
sented will require political spokesmen for opposing views 
to stick to the issues initially presented, except where they 
decide that the public interest would be benefited by giv- 
ing time to both parties for unrestricted partisan use. As 
a consequence, the licensee’s wide-ranging discretion is 
preserved, subject only to the reasonable requirements of 
the Fairness Doctrine. 


II. IT IS A REASONABLE EXERCISE OF COMMIS- 
SION DISCRETION TO APPLY THE FAIRNESS 
DOCTRINE DIFFERENTLY TO THE DISCUSSION 
OF PUBLIC ISSUES THAN TO APPEARANCES 
BY POLITICAL SPOKESMEN. 


The principles of the Fairness Doctrine are set forth in 
countless decisions but they may be summarized as the 
“requirement that discussion of public issues be presented 


on broadcast stations, and that each side of these issues 
must be given fair coverage.” Red Lion Broadcasting 
Co. v. FCC, 395 U.S. 367, 369 (1969). In its ordinary 
application the Fairness Doctrine governs the presenta- 
tion of issues and a licensee presenting one side of a con- 
troversial issue of public importance must take all neces- 
sary steps to broadcast contrasting views on the same 
issue. The initial determination of whether an issue is 
important and, if it is, what countervailing views should 
be expressed is a matter for the licensee’s good faith dis- 
cretion. Only after the licensee has made these deter- 
minations does it select a spokesman to present these 
views. Anyone may, of course, request the Commission 
to review the licensee’s exercise of its discretion. 


A statutory provision related to but distinct from the 
Fairness Doctrine governs treatment of opposing candi- 
dates for public office and is contained in Section 315 of 
the Communications Act of 1934, which provides that a 
station permitting use of its facilities by one candidate 
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must, with certain exceptions, also make its facilities 
available to all other candidates for the same office on a 
comparable basis. But as the Supreme Court in Red 
Lion pointed out, Section 315 is limited in effect: 


“The section applies only to campaign appearances 
by candidates, and not by family, friends, campaign 
managers, or other supporters. Without the fairness 
doctrine, then, a licensee could ban all campaign ap- 
pearances by candidates themselves from the air and 
proceed to deliver over his station entirely to the 
supporters of one slate of candidates, to the exclusion 
of all others. In this way the broadcaster could have 
a far greater impact on the favored candidacy than 
he could by simply allowing a spot appearance by 
the candidate himself. It is the fairness doctrine as 
an aspect of the obligation to operate in the public 
interest, rather than § 315, which prohibits the broad- 
easter from taking such a step.” Red Lion Broad- 
casting Co. v. FCC, 395 U.S. at 384 (1969). 


Thus, in Times-Mirror Broadcasting Company, 40 F.C.C. 
581 (1962) the Commission held: 


“.. . fairness requires that when a broadcast sta- 
tion permits, over its station facilities, a commenta- 
tor or any person other than a candidate to take a 
partisan position on the issues involved in a race for 
political office and/or to attack one candidate or sup- 
port another by direct or indirect identification, then 
it should send a transcript of the pertinent continu- 
ity in each such program to the appropriate candi- 
dates immediately and should offer a comparable op- 
portunity for an appropriate spokesman to answer 
the broadcast.” 40 F.C.C. at 533. 


Cf. Arkansas Radio and Equipment Company, 40 F.C.C. 
1070 (1960) (comparable coverage of Republican & Dem- 
ocratic nominating conventions required where possible). 
This policy was reiterated in the case on which the Com- 
mission based its Decision here under review, Letter to 
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Nicholas Zapple, 23 F.C.C. 2d 707. There the Commis- 
sion held that where a station or network gives time to 
a spokesman for one candidate comparable time must be 
afforded spokesmen for all other candidates for the same 
office. The Commission also added a proviso that, as under 
Section 315, in these “political spokesmen’? cases a licensee 
would only be required to treat each side alike—if one 
candidate paid for the time used, his opponent need not 
be given free time. Id. at 708. 


The factual premise of the Commission’s Decision in 
the instant case rests on its characterizations of the Pres- 
ident’s appearances and the July 7 O’Brien broadcast. 
The former it found to be subject to the general fairness 
doctrine, the latter to the political spokesman corollary 
of that doctrine. If these characterizations constituted a 
reasonable exercise of the Commission’s discretion, as we 
believe they did, then there can be no question but that 
the Commission properly required CBS to afford RNC 
time. 


Ill. THE COMMISSION PROPERLY HELD THAT 
PRESIDENTIAL APPEARANCES, OUTSIDE OF 
POLITICAL CAMPAIGNS, TO DISCUSS PUBLIC 
ISSUES ARE SUBJECT TO THE FAIRNESS DOC- 
TRINE, NOT THE POLITICAL SPOKESMAN COR- 
OLLARY. 


As noted above the President utilizes the broadcast 
media for a wide variety of purposes. When the President 
is running for re-election, his broadcast appearances, with 
specified exceptions, are fully subject to the equal oppor- 
tunities requirement of Section 315 of the Communica- 
tions Act, even where the licensee or network wishes to 
cover such appearances pursuant to its bona fide news 
judgment. See Columbia Broadcasting System, Inc., 40 
F.C.C. 395 (1964). 


1 Section 315 permits the President, even when a candidate for 
re-election, to use broadcast facilities to advise the people about 


[Footnote continued on page 15] 
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Moreover, it has never heen suggested that political 
speeches or appearances by the President in support of 
other candidates would not be governed by the political 
spokesman corollary to the Fairness Doctrine. Thus, the 
recent sale of time to present the President’s speech in 
Phoenix in support of Republican candidates in the No- 
vember elections was balanced by the sale of time for 
presentation of Senator Muskie’s election-eve discourse. 
Contrary to the suggestion in CBS’s brief (p. 28, n. 8), 
RNC does not suggest for a moment that this Presiden- 
tial appearance was exempt from the political spokesman 
rule or that RNC should have subsequently been afforded 
time to respond to Senator Muskie. In these broadcasts, 
each party was treated alike in scrupulous observance of 
the political spokesman corollary to the Fairness Doc- 
trine.** 


Nor is it ordinarily difficult to determine which Presi- 
dential speeches are political and which are not. The 
White House customarily advises the media whether a 
particular Presidential appearance is political or not and 
provides other information to assist the media in arrang- 
ing any coverage desired. In so doing, the White House 
follows consistent practice; see e.g. Letter to California 
Democratic State Central Committee, 40 F.C.C. 501 
(1960). 


The third type of appearance is the kind involved in 
this case.** In exercising his Constitutional functions, the 


*1 [Continued] 


critical events without equal opportunity rights accruing to his 
opponent. Republican National Committee, 40 F.C.C. 408, aff’d per 
per curiam by an equally divided Court by order entered Oct. 27, 
1964, sub nom. Goldwater v. FCC, Case No. 18,968 (D.C. Cir.), 
cert. denied, 379 U.S. 898 (1964). 


*2It is significant that in neither case, to our knowledge, did the 
networks place any restrictions on the use of the purchased time 
by the two political parties. 


*3 Purely ceremonial appearances such as the lighting of the 
national Christmas tree do not bring the Fairness Doctrine into 
play and are hence irrelevant to this case. 


16 


President must communicate with the people he serves. 
The President, however, has only such access to the me- 
dia as they choose to afford him. Except in time of na- 
tional emergency, he has no Constitutional or other power 
to compel any broadcast station to carry any speech. 
Nevertheless, because of its inherent newsworthiness, an 
appearance by any President frequently warrants media 
coverage. 


Various formats are employed in such appearances. 
In press conferences and news interview programs the 
President has only limited control over the subject mat- 
ter and the direction of the discussion. Presidential 
speeches, on the other hand, are solely within the Presi- 
dent’s control and the networks do not presume to de- 
termine the issues to be addressed or their treatment. 
Nevertheless, the media, who with but the rarest excep- 
tions are advised of the nature of each appearance, ex- 
ercise their own journalistic judgment as to the news- 
worthiness of the matters to be discussed in deciding 
whether to cover it. Thus, the President delivers literally 
hundreds of addresses each year many of which are not 
carried by any network or station. 


Media coverage of the President is not the result of 
the balancing required by the Fairness Doctrine but of 
his inherent newsworthiness. Such Presidential appear- 
ances to discuss public issues to not create any reply 
rights for specific political opponents, except where the 
President is himself a candidate for re-election, but they 
have long been held subject to the general Fairness Doe- 
trine requirement that opposing views on issues discussed 
must be presented, Letter to California Democratic Cen- 
tral Committee, supra; Letter to Republican National 
Committee, 40 F.C.C. 625 (1964) ; Letter to Blair Clark, 
11 F.C.C.2d 511 (1968). This was, of course, also the 
Commission’s holding in another part of the case here 
appealed where it denied claims by various anti-war 
groups that the media should be required to permit them 
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to personally respond to Presidential speeches on Viet- 
nam but emphasized the networks’ responsibility to pre- 
sent additional contrasting views on this isswe by appro- 
priate spokesmen of the networks’ choosing. 


Since he is head of his party, a Presidential appear- 
ance in which he discusses issues may also be said to con- 
stitute implicitly a defense or endorsement of his party 
as well as his policies. But this is only incidental. The 
President’s role in explaining the issues and problems 
confronting the nation and the steps he has taken or will 
take to resolve them is done as Head of State, not as 
party leader. It is the awesome responsibility for leader- 
ship imposed by his Constitutional functions that ele- 
vates the President from the role of party advocate or 
partisan functionary. 


The President’s Commission on Campus Unrest aptly 
expressed the supra-party nature of the Presidency and 
the essentiality of the President’s being able to communi- 
cate with the Nation: 


“As the leader of all Americans, only the Presi- 
dent can offer the compassionate, reconciling moral 
leadership that can bring the Country together again. 
Only the President has the platform of prestige to 
urge all Americans, at once, to step back from the 
battlelines into which they are forming.” The Report 
of the President’s Commission on Campus Unrest 
at 231 (1970). 


To allow a President’s discussion of vital issues to be 
followed by a party oriented broadcast not even respon- 
sive to the issues raised would seriously impair the Presi- 
dent’s ability to meet these responsibilities and would 
ultimately result in either the degradation of his broad- 
cast appearances into purely political speeches or, as is 
more likely, the elimination of such appearances alto- 
gether. 


*4Memorandum Opinion and Order, August 18, 1970, A. 74, 88- 
90. 
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IV. THE COMMISSION PROPERLY RELIED ON CBS’S 
LACK OF JOURNALISTIC SUPERVISION IN 
CHARACTERIZING THE O’BRIEN BROADCAST 
AS PARTY-ORIENTED. 


A. CBS Failed to Exercise Journalistic Supervision 
Over the O’Brien Broadcast. 


Neither CBS nor DNC appear to claim that CBS ex- 
ercised any journalistic supervision over the O’Brien 
broadcast. Indeed CBS appears to eschew such supervision 
as a form of censorship. As discussed in the following 
section, the exercise of such supervision has long been 
the practice of responsible broadcasters, including CBS, 
and involves no censorship. Although the absence of 
journalistic supervision in this case is not in dispute, the 
effect of CBS’s abstention here demonstrates the propriety 
of the Commission’s determination that the O’Brien 
broadcast was inherently party oriented precisely because 
there was no such supervision. 


The terms of CBS’s offer of time are clear. CBS of- 
fered “. .. THE DEMOCRATIC NATIONAL COMMIT- 
TEE TWENTY-FIVE MINUTES OF FREE TIME ON 
THE CBS TELEVISION AND RADIO NETWORKS, 
AT TEN PM, EDT, JULY SEVEN, FOR PRESEN- 
TATION OF THE COMMITTEER’S VIEWS. .. .”2% 
We submit that by the very terms of the offer, which 
contained no specification of the issues to be discussed 
or the spokesman, but offered time for any purpose, 
CBS abdicated any responsibility for the broadcast and 
foreswore any journalistic supervision over it. 


The actual broadcast reflects the complete control 
granted to DNC. RNC has attempted no detailed analysis 
of the broadcast but rather has submitted a full tran- 
script together with the fund solicitations following it for 


*s Telegram from Frank Stanton to Mr. O’Brien, June 22, 1970, 
A. 20. 
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the Commission’s review.** The salient features of the 
broadcast were the following: 


1) Although CBS states that the 14 prime-time ap- 
pearances by President Nixon during his first 18 
months in office led it to offer DNC time," Chair- 


26 A, 23-31, A. 212-217. 


*= Response of CBS to Republican National Committee Petition, 
A. 32, 39. These 14 appearances were not specifically identified by 
CBS but indisputably they were the following five press conferences: 


Date 

3- 4-69 

6-19-69 

12- 8-69 

1-30-70 

5- 8-70 

And the following speeches: 

Date 


5-14-69 
8- 8-69 
11- 3-69 
12-15-69 
1-26-70 
4-20-70 
4-30-70 
6- 3-70 
7- 1-70 


Vietnam 
Welfare Reform 
Vietnam 
Vietnam 
HEW Veto 
Vietnam 
Cambodia 
Cambodia 
Interview re 
Foreign Policy 


SOURCE: Weekly Compilation of Presidential Documents, Vol. 
5 (1969) and Vol. 6 (1970) at various pages. 


President Nixon’s use of the broadcast media is certainly not ex- 
traordinary. Statistics provided by Julian Goodman, President of 
NBC, before the Subcommittee on Communications of the Senate 
Commerce Committee compare President Nixon’s appearances on 
NBC with those of his three immediate predecessors: 


[Footnote continued on page 20] 
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man O’Brien’s broadcast concentrated not on re- 
cent Presidential appearances but on very old ones 
including the President’s Nomination Acceptance 
Speech (August 8, 1968) and his Inaugural Ad- 
dress (Jan. 20, 1969). 


While the President’s recent speeches, as duly 
noted by the Commission,** had concentrated 
largely on the Vietnam war, the O’Brien broad- 
cast contained but a two-minute excerpt on that 
issue. 


The O’Brien broadcast generally failed to present 
any meaningful discussion of the issues but was 
a blatantly partisan attack inaugurating the cam- 
paign for the upcoming Congressional elections. 
This was underscored by the solicitations broad- 
cast over many stations, including CBS’s, at the 
conclusion of the broadcast which sought funds 
“to re-elect Democratic majorities in Congress this 
year.” *° 


The fact that the O’Brien broadcast does mention cer- 
tain issues of public importance (although it does not 
discuss them) does not make it less a party-oriented broad- 
cast. Rather, the O’Brien presentation was closely akin to 
certain types of broadcasts which under the guise of pro- 
viding entertainment or instruction actually make a not 
so subtle commercial pitch.” Indeed, the ease with which 


27 [Continued] 


As indicated, President Nixon has made far fewer television ap- 
pearances and used less total broadcast time than either of his 
Democratic predecessors. Hearings on S. J. Res. 209 Before the 
Communications Subcom. of the Senate Committee on Commerce, 
91st Cong., 2d Sess., at 74 (1970). 


28 Memorandum Opinion and Order, August 18, 1970, A. 74, 96. 
29 A, 212. 


%0 Columbus Broadcasting Co., Inc., 18 P. & F. Radio Reg.2d 
684 (1970) ; Multimedia, Inc., 18 P. & F. Radio Reg.2d 687 (1970). 


22 


a partisan pitch may be confused with an ostensible dis- 
cussion of important issues is vividly demonstrated by the 
fund solicitations referred to above. Like the O’Brien 
broadcast, they too mention high interest rates, employ- 
ment and inflation but no suggestion has been made 
heretofore that these solicitations contribute to the 
balance envisioned by CBS. 


Indeed, the orientation of the broadcast was so patent 
that Commissioner Nicholas Johnson specifically con- 
curred “given the content of the DNC program.” * More- 
over, in the hearing on Senate Joint Resolution 209 which 
proposed to provide specific broadcast access to Congress, 
Dr. Stanton himself indicated that the O’Brien broadcast 
had fallen far short of CBS’s hopes: 


“SENATOR GRIFFIN. A purely partisan politi- 
cal attack by the chairman of the Democratic com- 
mittee is not going to be answered as far as you are 
concerned? On your time? 


“DR. STANTON. Not in the format that you are 
talking about. 


“SENATOR GRIFFIN. Do you think that is fair? 


“DR. STANTON. If this were to persist, if this 
is the way the ‘Loyal Opposition’ broadcast series 
develops, I think we would have to reconsider.” * 


*1 The only distinctions between the body of the broadcast and 
the solicitations, it seems to us, lies in the fact that the broad- 
cast was slightly more subtle and that the solicitations were paid 
for. Since CBS has represented that it will accept similar paid solici- 
tations by RNC, its carriage of the DNC commercials comports 
with the Fairness Doctrine as set forth in the Zapple ruling and the 
propriety of CBS’s carriage of these paid solicitations is not here 
an issue. 


3? Memorandum Opinion and Order, August 18, 1970, A. 74, 116 
(concurring opinion). 


33 Hearings on S. J. Res. 209 Before the Communications Subcom. 
of the Senate Committee on Commerce, 91st Cong., 2d Sess., at 65 
(1970). 
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And again: 


“SENATOR GRIFFIN. But aside from that, 
aren’t you forcing the President of the United States 
into refraining from communicating with the Ameri- 
can people as President? Or if he is going to com- 
municate with the American people and subject him- 
self to a partisan attack, then he has got to use the 
time for political purposes himself, and speak as the 
head of his party, rather than as President of all 
of the people of the United States? Do we really 
want to do that? 


“DR. STANTON. Senator Griffin, if that is how 
the ‘Loyal Opposition’ concept will end up, then we 
will find another formula.” * 


Thus, while CBS may well have intended, as alleged, 
that the DNC broadeast respond to the President on the 
issues, the “formula” actually used, a gift of time to 
DNC to use as it wished, precluded, in the Commission’s 
words, “the exercise of journalistic supervision to as- 


sure fulfillment of its purpose.” * 


B. The Absence of Journalistic Supervision Stamped 
the O’Brien Broadcast as Party-Oriented. 


The essential basis of the Commission’s decision was 
not the partisan content of the O’Brien broadcast. Rath- 
er, the Commission relied on that factor and the non- 
responsiveness of the O’Brien broadcast to the paramount 
issues raised by recent Presidential addresses mainly to 
confirm that CBS had offered the time to DNC to use as 
it wished, free from any journalistic supervision which 
would have ensured that the broadcast was issue-oriented 
rather than party-oriented. It is this abandonment of 
journalistic supervision over a broadcast by a political 
spokesman which must give rise to reply rights. 


34 Id. at 66. 
33 Memorandum Opinion and Order, August 18, 1970, A. 96. 


24 


The absence of journalistic supervision is one of the 
hallmarks of a party-oriented broadcast. Section 315 of 
the Communications Act of 1934 as amended (47 U.S.C. 
§ 315), for example, specifically prohibits any licensee in- 
terference in broadcasts by candidates. Similarly, al- 
though not subject to Section 315, appearances in support 
of candidates such as the election-eve broadcasts by Pres- 
ident Nixon and Senator Muskie are not supervised by 
licensees. Indeed, CBS has adopted a formal, hands off 
policy covering political broadcasts, a policy which per- 
fectly describes its handling of the O’Brien broadcast: 


“CBS places no limitations (except with respect to 
defamation and obscenity in non-315 appearances) 
on the use of paid political broadcast time. Paid 
political broadcasts may present material on any 
current local or national controversial issue—so long 
as the broadcast is on behalf of a candidate or a 
group of candidates. Because ballot propositions are 
so involved in the electoral process and indeed in the 
campaigns of many candidates we made a similar 
exception for them in our policies.” ** 


In contrast to a political broadcast, the licensee is re- 
quired to exercise substantial journalistic supervision in 
the course of carrying out its general fairness obligation 
to present contrasting views on controversial issues of 
public importance. 


“The licensee will in each instance be called upon to 
exercise his best judgment and good sense in deter- 
mining what subjects should be considered, the par- 
ticular format of the programs to be devoted to each 
subject, the different shades of opinion to be pre- 
sented, and the spokesmen for each point of view. 
In determining whether to honor specific requests 
for time, the station will inevitably be confronted 


3*CBS Response to DNC Request for Declaratory Ruling, re- 
printed in Appendix to the Briefs, Democratic National Committee 
v. F.C.C., D.C. Cir. No. 24,537 at 43. We do not understand CBS’s 
policy to differ where the time provided is free. 
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with such questions as whether the subject is worth 
considering, whether the viewpoint of the requesting 
party has already received a sufficient amount of 
broadcast time, or whether there may not be more 
appropriate spokesmen for the particular point of 
view than the person making the request.” Report 
on Editorializing by Broadcast Licensees, 13 F.C.C. 
1246, 1251-52 (1949). 


In a pleading filed with the Commission the same day 
as its telegraphic offer to Mr. O’Brien, CBS emphasized 
that it employed just such journalistic supervision in 
covering the discussion of public issues. 


“ _. CBS has long maintained policies which in gen- 
eral provide that broadcasts dealing with current 
controversial issues be produced under the super- 
vision and control of CBS News or a CBS Owned 
Station. Only by lodging these responsibilities with 
our own personnel can we effectively insure that ob- 
jectivity and fairness will actually be achieved... . 
CBS has concluded that as a licensee in a medium 


with a finite amount of time to provide news, infor- 
mation and entertainment, we best serve the public 
by presenting issues and viewpoints within a bal- 
anced program schedule utilizing newsworthiness as 
the sole criterion.” 


* * * 


“The CBS policy of professional news responsi- 
bility does not, of course, mean that the actors in 
the events of the day are themselves prevented from 
speaking directly to the viewing public. The output 
of CBS News contains a high proportion of direct 
presentations of views by individuals—both on our 
regular ‘hard’ news programs and our news inter- 
view programs such as FACE THE NATION. In- 
deed, television news generally achieves proportion- 
ately more direct quotation from a news subject’s 
own lips, and less paraphrasing in the words of re- 
porters, than any other news medium. 
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“CBS provides a very substantial degree of direct 
exposure for partisans on controversial issues—al- 
ways, however, through formats that are journalis- 
tically well suited to provide a full and fair elucida- 
tion of the issues. After President Nixon’s April 30 
address on Cambodia, CBS News broadcast on May 
3 a special report, ‘Where We Stand in Cambodia’. 
In addition to news reports from Cambodia and 
analyses of developments by CBS News correspond- 
ents, this broadcast also presented the comments of 
such national leaders as Secretary of State Rogers, 
retired General Maxwell Taylor, retired General 
James Gavin, and Senators Hugh Scott, Fred Harris, 
John Stennis, George Aiken, William Fulbright and 
Mark Hatfield. On May 9, 1970, CBS News pre- 
sented a special, ‘The Colleges, Cambodia, and the 
Confrontation in Washington’, which included, 
among others, the views of Dr. Spock, Dr. Moos 
and Coretta King on the domestic reaction to the 
conflict in Cambodia. 


* * * 


“Nonetheless, these direct appearances remain 
part of our own basic effort to inform fully and 
fairly; they are not permitted to become the instru- 
ment of partisan advocacy. The Report of The 
Twentieth Century Fund Commission on Campaign 
Costs in the Electronic Era, heavily relied on by the 
DNC, aptly describes the dangers in the political 
sphere of substituting partisan program control for 
professional news responsibility: 


‘Advances in broadcasting technology have 
made it possible to present a candidate in the 
best possible light, with all inept answers to 
hard questions edited out of the tape, with false 
starts and all uncertainties and human failings 
eliminated, all warts and blemishes removed, a 
single smooth image alone remaining. It is no 
criticism of television or radio to say that some 
day it may be possible to offer a wholly plausi- 
ble and wholly false impression of a candidate. 
Broadcasting would become an impenetrable 
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shield for a candidate, would not open a window 
on him through which the public could see him 
clearly.’ ” *7 


There is no way of reconciling the foregoing CBS state- 
ment to the Commission with what it actually did in the 
instant case. 


CBS does not seriously argue that Mr. O’Brien’s broad- 
cast was comparable to the type of direct presentation 
of views described above. Pursuant to its quoted policy 
CBS, prior to this case, followed its traditional and cor- 
rect procedure—it determined the issues to be discussed 
and then solicited views on those issues from various 
spokesmen. By so doing CBS could legitimately maintain 
that such direct appearances “are not permitted to be- 
come the instrument of partisan advocacy.” In the 
O’Brien broadcast, however, CBS did not start, as the 
Fairness Doctrine contemplates, with the issues to be 
discussed but first chose a spokesman and then neglected 
to ever specify any issues. In so doing, CBS permitted 
exactly that which it professed to abhor—the substitu- 
tion of “partisan program control for professional news 
responsibility.” 


CBS and DNC argue that the Commission could not 
conclude that the O’Brien broadcast was party-oriented 
on the basis of the fact that CBS failed to exercise jour- 
nalistie supervision by not specifying the issues to be 
discussed on that broadcast. CBS, for example, states: 


“Apparently, if CBS had prescribed in advance the 
very issues Mr. O’Brien actually discussed, the ‘ori- 
entation’ of the broadcast would somehow have been 
“issue-oriented’ instead of ‘party-oriented,’ and no 
reply-to-reply rights would have arisen.” Brief for 
Petitioner CBS at 22. 


Here again, CBS has distorted the Commission’s hold- 
ing. Journalistic supervision begins with the designation 


37 Id. at 37-38, 40-41. 


28 


of issues, it does not end there, and the Commission does 
not suggest that it does. Obviously, any licensee must 
also see to it that the person it selects is a responsible 
spokesman and actually does discuss the issues desig- 
nated. For example, if CBS had offered to make avail- 
able 25 minutes of time to DNC for the discussion of 
the Vietnam War in order to balance the network’s pre- 
vious coverage of that issue, we doubt that it would now 
claim the necessary balance had been achieved by the 
O’Brien broadcast which barely mentioned Vietnam. In 
the instant case, as discussed previously, the initial fail- 
ure to designate issues obviated any necessity for the 
Commission to reach the question of subsequent super- 
vision over the broadcast.°% 


The Commission also explained its reliance on the cri- 
terion of journalistic supervision by means of two an- 
alogies. These two hypothetical situations illuminate the 
rationale underlying the Commission’s decision and dem- 
onstrate the appropriateness of the relief granted RNC. 


First, the Commission posited a situation where, dur- 
ing the height of an election campaign, CBS gave DNC 
one-half hour in prime time to use as it wished and DNC 
used that time in an attempt to show that the adminis- 
tration had failed to resolve various important issues. In 
this situation the Commission points out that CBS would 
clearly not claim that it could deny RNC an opportunity 
to respond because CBS had already covered both sides 
of these issues in its general programming and had car- 


38 Both Petitioners urge that the Commission’s holding in this 
case will lead to censorship. The suggestion is ill-founded since 
the Commission has done no more here than require CBS to exer- 
cise the same journalistic supervision and judgment it has always 
professed to employ. Requiring spokesmen to address the issues 
chosen for discussion scarcely constitutes censorship. Moreover, 
the Commission has expressly held that such discussion may be 
“tn the most partisan robust, wide-open fashion.” Memorandum 
Opinion and Order, September 24, 1970, A. 304, 312. 
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ried Presidential speeches over the past 18 months.” 
DNC seeks to distinguish this example from the present 
case on the ground that the timing of the particular 
broadeast is critical. Brief for Petitioner DNC at 20. 
However, as the Commission noted, “electioneering is a 
continuing process” *’ and the fact that particular candi- 
dates have not been chosen does not preclude campaign- 
ing on behalf of a party. The O’Brien broadcast itself, 
with its emphasis on continued Democratic control of 
Congress and the explicit request for funds to assure elec- 
tion of Democratic candidates in the up-coming election, 
certainly justifies the Commission’s conclusion.* 


To further explain its holding, the Commission stated 
that a licensee would not meet its obligations under the 
Fairness Doctrine where it afforded time to one party 
to use as it wished but relegated the other party to short 
appearances on newscasts, even though this practice was 
halted several months before elections.* Indeed, it is self- 


89 Td. at 308. 


407d. at 309. 


41 DNC’s own analogy—that Presidential appearances one-half 
hour each week for 18 months to espouse the views of his adminis- 
tration would not be counterbalanced by a licensee’s news-type pro- 
grams but would occasion a right of reply by opposition spokesmen— 
is somewhat imprecise. We assume that the appearances would be 
for discussion of substantial public issues, not merely partisan 
exhortations. If so, a licensee could and should consider the format 
as well as the issues in achieving balance. Essentially, this is what 
was done by the Commission in another portion of the Opinion 
here appealed where it recognized that format i.e., five prime-time 
addresses on the Vietnam War, an issue otherwise nearly balanced, 
would require an additional uninterrupted opportunity for discus- 
sion of the war by opposition spokesmen, A. 93. We do not per- 
ceive, however, any way in which DNC’s analogy is pertinent to 
the instant situation where DNC was given time to use as it 
pleased. 


42 Memorandum Opinion and Order, Sept. 24, 1970, A. 303, 309. 
In a somewhat analogous situation, this Court recently expressly 
approved a statement by the Commission that a licensee should not 
create imbalance by covering one party’s primary campaign but 


[Footnote continued on page 30] 
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evident that even the most rudimentary concept of fair- 
ness requires these public media with their enormous im- 
pact to treat political parties equally. 


CBS does not respond directly to the Commission’s 
hypothetical situations. Instead, CBS attempts to fit the 
O’Brien broadcast into an entirely different legal mold, 
by suggesting that the political spokesman corollary can 
not appropriately be applied to either Presidential ap- 
pearances, or to “bona fide replies to such Presidential ap- 
pearances, such as the July 7 O’Brien Broadcast.” Brief 
for Petitioner CBS at 28. We are in substantial agree- 
ment with the principle CBS enunciates but deny that the 
July 7 broadcast falls into the category of a “bona fide” 
reply. As we understand the Commission’s decision, CBS 
could properly request any Democrat, including Chairman 
O’Brien whose party is hopelessly split on Vietnam, to 
speak on issues raised in previous broadcasts by the 
President provided it exercised normal journalistic super- 
vision over the broadcast to ensure that it was, in fact, 
a discussion of the issues selected and not merely a par- 
tisan quasi-commercial. Where CBS exercises such jour- 
nalistie supervision over the response to Presidential 
speeches neither RNC nor any other entity would be en- 
titled to “two bites of the apple” or a “reply to a reply.” 
But the O’Brien broadcast was not one where CBS exer- 
cised journalistic supervision over DNC’s so-called reply. 
Rather, CBS gave the DNC complete freedom to do as it 
wished. In short, it was this unrestricted gift of time 
to one political party which occasioned a reply right for 
RNC. 


42 [Continued] 
not the general election campaign for the same office. Kay v. FCC, 
U.S. App. D.C. , — F.2d (No. 24,495, Oct. 28, 
1970), slip opinion at 20. 
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V. THE COMMISSION’S HOLDING IS CONSISTENT 
WITH BOTH THE DEVELOPMENT OF THE FAIR- 
NESS DOCTRINE AND THE COMMISSION’S PAST 
PRECEDENTS. 


In the instant case the Commission has applied the 
political spokesman corollary in a new factual situation. 
That, however, does not invalidate the Commission’s rul- 
ing or make it irrational. The Fairness Doctrine has been 
reduced to hard and fast rules in only limited areas— 
Section 315 of the Communications Act, as amended, 47 
U.S.C. $315 (1964), together with the Commission’s 
rules relating to the use of broadcast media by candi- 
dates for office and the rules relating to personal attacks 
and political editorials.* It is precisely because the Fair- 
ness Doctrine must be applied to a myriad of differing 
factual situations that its development has progressed by 
means of ad hoc decisions and policy clarifications deal- 
ing with a variety of specific factual situations. 


Illustrative of this process was the Commission’s deci- 
sion in 1941 that editorializing by broadcast licensees was 
not in the public interest and its near failure to renew 
the license of a station carrying editorials. Mayflower 
Broadcasting Co., 8 F.C.C. 388 (1941). By 1949, how- 
ever, the Commission held a different view of the public 
interest. Its Report on Editorializing by Broadcast Licen- 
sees, 18 F.C.C. 1246 (1949), encouraged presentation of 
editorials provided contrasting views were also presented. 
In 1969 the fact that a station had failed to editorialize 
was a factor in the Commission’s refusal to renew the 
station’s license. WHDH, Inc., 16 F.C.C. 2d 1 (1969), 
rehearing denied, 17 F.C.C. 2d 856 (1969), affirmed sub 
nom. Greater Boston Television Corp. v. FCC, —— 
U.S.App. D.C. ——, —— F.2d —, No. 17,785, Novem- 
ber 18, 1970. 


43 Similar provisions govern television, standard radio, FM 
radio and CATV: 47 C.F.R. §§ 73.120, 73.123, 73.290, 73.300, 
73.590, 73.598, 73.657, 73.659, 74.1113 and 74.1115. 
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To assure fairness the Commission requires licensees 
to present contrasting views at their own expense where 
sponsorship is unavailable. Cullman Broadcasting Co., 
25 P. & F. Radio Reg. 895 (1963). Most recently the 
Fairness Doctrine has been extended to commercials. In 
Banzhaf v. FCC, 182 U.S.App. D.C. 14, 405 F.2d 1082 
(1968), cert. denied, 396 U.S. 842 (1969), this Court 
upheld the Commission’s declaration that carriage of cig- 
arette commercials creates a duty in broadcasters to pre- 
sent antismoking messages. This concept was followed 
most recently when this Court suggested that carriage of 
advertising on behalf of a store might require coverage 
of the boycott activities of that store’s striking employees. 
Retail Store Employees Union, Local 880, et al v. FCC, 

U.S.App. D.C. » —— F.2d —, No. 22,605, 
October 27, 1970. 


These examples illustrate the dynamic nature of the 
Fairness Doctrine and demonstrate the propriety of the 
Commission’s proceeding on a case-by-case basis in ap- 
plying broad concepts to new situations. This case, novel 
only in that it applies the political spokesman corollary 
to a broadcast by a party rather than one by a supporter 
of a particular candidate, is but the most recent mani- 
festation of this dynamic policy. 


Finally, both CBS and DNC urge that the Commission 
decision here is fatally inconsistent with a previous rul- 
ing, Letter to Wayne L. Hays,‘ where the Commission 
held that a response to President Johnson’s State of the 
Union message by Republican spokesmen would not occa- 
sion reply rights for the Democrats. The Hays ruling is 
clearly distinguishable, of course, in that Republican 
spokesmen had been given time only to respond to the is- 
sues raised by the President’s State of the Union address 
which had just been broadcast, not for any purpose they 


** Quoted in full in CBS’s Petition for Reconsideration, A. 237- 
239. 
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might wish. While the topics were manifold, the response 
could not be construed, especially in the context of Presi- 
dent Johnson’s preceeding address, as an unrestricted gift 
of broadcast time. Moreover, similar time has been grant- 
ed the Democrats to respond to President Nixon’s State 
of the Union address without any suggestion by RNC 
that it must be afforded reply time. The case’s only rele- 
vance here, as pointed out by the Commission, is its in- 
sistence that discussion of public issues under the Fair- 
ness Doctrine may be robustly partisan. 


CONCLUSION 


All that the Commission has held in the decision here 
challenged is that a broadcaster may not turn his facili- 
ties over to one political party but deny comparable ac- 
cess to the other. And since the Commission has reason- 
ably concluded that broadcast appearances by the Presi- 
dent to discuss public issues are essentially non-political 
appearances, the only real question raised by this case is 
whether the O’Brien speech fell in the political spokesman 
area or was a bona fide reply to issues raised by the 
President. The distinctions relied on by the Commission 
in characterizing the O’Brien broadcast as party oriented 
are indisputably reasonable. The terms of the offer, the 
evident lack of journalistic supervision in the content of 
the program and the departure by CBS from its professed 
practices confirm that the O’Brien broadcast was indeed 
party—not issue—oriented. 


As noted at the outset, reversal of the Commission in 
this case would have ramifications far greater than the 
denial of reply time to RNC. To us it is inconceivable 
that the President’s ability to communicate with the Na- 
tion on the critical issues facing us should be jeopardized 
by the presentation of purely partisan diatribes rather 
than a responsible reply on the issues raised by the Presi- 
dent. The Commission’s decision in this case removes 
this jeopardy. 
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For the foregoing reasons, the Commission’s Orders 
should be affirmed. 


Respectfully submitted, 


W. THEODORE PIERSON 
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tional Committee (RNC) have continued in their briefs 
in this Court the process that the Commission began in 
its second opinion below—the process of advancing new 
explanations and justifications in an attempt to hit upon 
some rational basis for the Commission’s decision. The 
latest attempts are based on the erroneous premise that 
the July 7 O’Brien broadcast was not really a response 
to prior Presidential broadcasts, but went beyond them. 


Neither the Commission nor RNC has rebutted or even 
taken issue with the CBS showing! that it has fully and 
fairly covered all sides of the substantive issues dis- 
cussed in the O’Brien broadcast, and that in so doing it 
has presented the views of the President as well as other 
Republican spokesmen on each such issue.? Neither the 
Commission nor RNC has come to grips with the funda- 
mental unfairness of the ruling under review—that it 
requires CBS to give time to the President’s party for 
yet another opportunity to present the Administration’s 
views. 


In our opening brief, we showed that there is no ra- 
tional basis for applying the Commission’s “political 
party” doctrine to responses to Presidential broadcasts 
that are themselves exempt from that doctrine.* Neither 
the Commission nor RNC has rebutted that showing or 
succeeded in demonstrating how the Commission’s holding 
in this case can be reconciled with its earlier holding in 
the Hays case.‘ 


1CBS Br. 17-20. “CBS Br.” references are to CBS’ opening brief 
in this Court. “Gov't Br.” references are to the Brief for Respond- 
ents, and “RNC Br.” references are to the Brief for Intervenor 
Republican National Committee. 


Indeed, in its September 24 Opinion ({ 11, A. 308), the Commis- 
sion conceded that its ruling in this case “did not take into account 
the overall presentations of CBS on the issues covered in the July 
7 DNC broadcast, and .. . did not follow the general fairness doc- 
trine pattern.” 


*CBS Br. 26-29. 


‘Letter to Hon. Wayne Hays, Commission Ref. No. 8880-S; C2- 
105 (1968), reprinted at A. 237-39. 
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I. Since the July 7 Broadcast Represented a Response 
to the President on Issues Discussed in Previous Presi- 
dential Broadcasts, the Commission’s Zapple Ruling 
Cannot Rationally Be Applied to that Broadcast. 


As discussed in our opening brief,’ the Commission’s 
ruling in Letter to Nicholas Zapple, 23 F.C.C.2d 707 
(1970)—that where a station sells time to a supporter 
of one candidate, it cannot refuse to sell time to sup- 
porters of his opponents—was a specific application of 
the fairness doctrine designed for an obvious and limited 
purpose. Zapple was fashioned to ensure that the spirit of 
the equal opportunities provisions of Section 315 of the 
Communications Act, 47 U.S.C. $315, with respect to 
candidates is not frustrated by discrimination in the pro- 
vision of time to their supporters. We pointed out that 
if Presidential appearances—except as a candidate or a 
supporter of candidates—are exempt from the Zapple 
ruling (as the Commission has quite correctly held), that 
ruling cannot fairly be applied to replies to exempt Pres- 
idential appearances. The result of any such application 
is not to achieve equality, but to impose an unequal re- 
quirement of double exposure favoring the President’s 
party. 


RNC explicitly concedes," and the Commission appears 
to concede,’ that the basic CBS argument as to the appli- 
eability of the Zapple ruling to Presidential broadcasts 
and replies to Presidential broadcasts is correct: 7¢., 
Zapple cannot rationally be applied to a broadcast by a 
spokesman for the political opposition to the President 
where the broadcast is a response to prior Presidential 
broadcasts. The central argument of both the Commission 
and RNC in this Court is, rather, that the July 7 broad- 
cast did not in fact constitute a response to prior Presi- 
dential broadcasts and that Zapple therefore applies. 


5CBS Br. 26-29. 
®*RNC Br. 30. 
7 Gov't Br. 16. 
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Thus, it is now urged not merely that CBS failed to 
specify the particular issues to be discussed, but that it 
failed to specify the proper issue or issues to be discussed, 
and that it failed to enforce on Mr. O’Brien its judgment 
in that respect. Accordingly, the July 7 broadcast is as- 
serted to have been unresponsive to Presidential broad- 
casts, and therefore to have generated a Republican reply 
right under the Zapple or “political party” rule. 


In pressing this argument, the Commission and RNC 
have seriously distorted the facts. The record demon- 
strates that the July 7 broadcast was in fact responsive 
to prior Presidential broadcasts. 


First, it is clear that the offer of time to the Demo- 
cratic National Committee (DNC) was—contrary to 
RNC’s suggestion—related to prior Presidential broad- 
casts. By selective quoting from Dr. Stanton’s tele- 
gram to Mr. O’Brien offering time to DNC,* RNC at- 
tempts to convey the wholly incorrect impression that the 
telegram represented an absolute gift of time with no 
reference whatever to prior Presidential broadcasts or to 
the need for balancing Presidential appearances. In fact, 
a substantial portion of the telegram was devoted to a 
recognition of the need for balancing the frequent broad- 
cast appearances of the President by a variety of methods, 
including the presentation, from time to time, of “Loyal 
Opposition” broadcasts by representatives of the princi- 
pal opposition party. Such broadcasts are designed, in 
the words of the telegram, to afford, in part, an answer 
“to the problem of assuring fairness and balance in the 
treatment of public issues.” ° With respect to the specific 
offer of time to DNC, the telegram stated that the offer 
“fs in keeping with longstanding CBS policy to achieve 
fairness and balance in the treatment of public issues, 


8 RNC Br. 3, 18. 
9A. 21. 
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including the disparity between Presidential appearances 
and the opportunities available to the principal opposition 
party.” Ww 


Second, the July 7 O’Brien broadcast, as we showed in 
our opening brief, did in fact respond on issues discussed 
in prior Presidential broadcasts. The July 7 broadcast 
was devoted entirely to the discussion of issues which the 
President, as well as other Republican Party spokesmen, 
had previously discussed in broadcast appearances. We 
submit that the format of the O’Brien broadeast—which 
involved the presentation of excerpts from prior Presi- 
dential broadcast appearances, each followed by Mr. 
O’Brien’s reply—demonstrates that the broadcast was “re- 
sponsive” to past Presidential statements. 


Neither the Commission nor RNC has contradicted the 
fact that every issue discussed by Mr. O’Brien had pre- 
viously been discussed in CBS broadcasts by the Presi- 
dent."* Yet, the Commission continues to base its position 
on the false assumption that the only issue—or virtually 
the only issue—discussed in previous Presidential appear- 
ances was the Indochina War, and that CBS—if it really 
intended the July 7 broadcast to be a response to Presi- 
dential appearances—should have limited that broadcast 
entirely or almost entirely to the issue of the Indochina 
War. We submit that the Commission fell into error be- 
cause of its focus on the other cases it was decided at the 


10 A. 20. 


11 This being the case, the broadcast cannot be deemed unrespon- 
sive merely because Mr, O’Brien apportioned the time he devoted to 
those issues in a different way than the President had. 


In this connection, it is interesting to note that in the 1970 re- 
sponse by Democratic Congressional leaders to President Nixon’s 
State of the Union address—a broadcast that the Commission flatly 
states was “in fact responsive” to the President (Gov't Br. 20)— 
the Democrats placed a very different emphasis on the issues than 
had the President. Moreover, the Democrats dwelt extensively on 
urban problems and poverty, subjects hardly even adverted to in the 
President’s address. 6 Weekly Compilation of Presidential Docu- 
ments (hereafter “WCPD”) 58-66 (1970). 


6 


same time—all involving complaints arising out of Presi- 
dential broadcasts on the Indochina War.” 


The plain fact is that Presidential appearances were 
not limited to the Indochina War. If one looks at the 
entire spectrum of broadcasts by President Nixon follow- 
ing his inauguration, or even during the more limited 
period arbitrarily selected by the Commission, it is clear 
that the Indochina War was only one of many issues dis- 
cussed by the President, and that a broadcast could be 
“responsive” to those Presidential broadcasts without 
dealing entirely, mostly, or first with that particular 
issue. 

The Commission states that in the eight months pre- 
ceding the O’Brien broadcast—between November 3, 
1969, and June 3, 1970—the President made six televi- 
sion speeches, five of which dealt with the Indochina 
War." The Commission gives no reason, however, why it 
chose June 8, 1970, as the cutoff date. The O’Brien broad- 
east took place on July 7, and CBS offered the time for 
the broadeast on June 22. This being the case, the Com- 
mission cannot properly ignore a 22-minute broadcast by 
the President on June 17, 1970, which dealt not with 
Indochina, but with the economy generally and with infla- 
tion and unemployment specifically *—topics covered ins 
the July 7 broadcast by Mr. O’Brien. 


Similarly, the Commission gives no reason for choosing 
November 3, 1969, as the starting date for its analysis. 
The July 7 broadeast was, after all, the first “Loyal Op- 


32 This can be traced quite precisely. The initial assumption that 
the Presidential appearances to which Mr. O’Brien was supposed 
to respond were limited almost entirely to the Indochina War ap- 
pears in J 55 of the Commission’s August 18 Opinion. A. 96. The 
paragraph refers back to an earlier part of the August 18 Opinion 
({ 37 n.22, A. 91) dealing with the complaints seeking time for 
response to Presidential broadcasts on the Indochina War. 


23 Gov't Br. 3. 
46 WCPD 774 (1970) ; A. 150-57, 228, 244-45. 
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position”-type broadcast to be carried during the Nixon 
administration other than the response by Democratic 
Congressional leaders to the 1970 State of the Union ad- 
dress. President Nixon appeared on numerous occasions 
between his inauguration and November 3, 1969, and 
many of these appearances involved in whole or in part 
the discussion of issues other than the Indochina War.” 


Nor does the Commission satisfactorily explain why 
other Presidential broadcast appearances during the 
eight-month period it chose to analyze—such as press 
conferences—should be ignored. The Commission does 
suggest, in a footnote to its brief,“ that press conferences 
should not be taken into account, apparently because the 
Commission believes that they are not “voluntary, live, 
President-initiated appearances.” The suggestion is not 
only plainly irrational, but is contrary to past Commis- 
sion treatment of press conferences. In Columbia Broad- 
casting System, Inc., 40 F.C.C. 395 (1964), the Commis- 
sion held that since press conferences are substantially 
under the President’s control, they are not exempt from 
Section 315 of the Act. It stated: 


“Here not only the scheduling, but in significant 
part, the content and format of the press conference 
is not under the control of the network. Thus, the 
candidate determines what portion of the conference 
is to be devoted to announcements and when the con- 
ference is to be thrown open to questions.” *7 


Under the Commission’s own prior reasoning, therefore, 
press conferences clearly should be taken into account. 
Presidential press conferences broadcast over CBS dur- 


16 These appearances included discussion of the economy, crime, 
civil rights, urban problems. pollution and student dissent—all 
topics covered in the July 7 O’Brien broadcast. See A. 133, 138-39, 
144-47, 159, 161-65, 167-78, 184, 186-89. 


16 Gov't Br. 3 n.1. 


740 F.C.C. at 397. See also McCarthy v. FCC, 129 U.S. App. 
D.C. 56, 59 n.6, 390 F.2d 471, 474 n.6 (1968). 
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ing the eight-month period chosen by the Commission 
dealt substantially with issues other than the Indochina 
War, including economic policy, student dissent, crime, 
human resources and civil rights,’ all subjects covered 
in Mr. O’Brien’s “unresponsive” response. 


In sum, the Commission has wholly failed to demon- 
strate that the O’Brien broadcast was not responsive to 
earlier Presidential broadcasts. 


RNC suggests, however, that even if the O’Brien broad- 
cast was responsive on the issues discussed in the pre- 
ceding Presidential broadcasts, it was not a bona fide 
“response” to the President because of its “partisan” tone. 
RNC asserts here, as it did before the Commission, that 
the July 7 broadcast “contained no significant discussion 
of the issues or of their solution, but was an attack on 
the President and his party.”*’ CBS, complains RNC, 
“permitted DNC to use the time for any purpose, in- 
cluding mere partisan advocacy and party propa- 
ganda.’” *’ Indeed, RNC goes so far as to analogize the 
O’Brien broadeast to program-length commercials that 
the Commission has held to be inconsistent with the public 
interest.“ Finally, RNC urges that if such partisan re- 


8 See 5 WCPD 1720-26 (1969); 6 WCPD 92-96, 616-21 (1970) ; 
A. 148, 149, 158, 165, 166, 179, 189-91, 243-46. 


29 RNC Br. 4. 


20 Ibid. 


21 RNC Br. 21-22. In this connection, RNC continues to point to 
the short fund solicitation that followed the July 7 broadcast on 
some CBS stations as further proof of the broadcast’s “party- 
orientation.” The Commission, too, seems to give weight to the 
broadcast of the fund solicitation as support for its holding that 
the July 7 broadcast was not a bona fide response to the President. 
Gov't Br. 8: September 24 Opinion, { 24 n.15, A. 311. We point out 
again that the fund solicitation was a matter entirely separate from 
the O’Brien broadcast; that it was carried on only a few CBS- 
affiliated stations and was not broacast over the CBS Television 
Network; and that the time for the solicitation was sold by CBS- 
owned stations pursuant to a recently announced CBS policy of 
willingness to sell time for such solicitations to all political parties. 
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sponses to the President went unanswered by his party, 
the President would be deterred from making broadcast 
appearances in the future, and thus from carrying out 
the responsibilities of his office: 


“(U]nless the Commission’s Order is upheld, CBS’s 
avowed policy to continue these broadcasts will in- 
hibit the use of broadcast media by the President and 
other elected officials who make frequent ‘Reports 
to the People,’ with a resultant diminution of commu- 
nication between our elected leaders and the nation 


9 22 


RNC’s argument has been rejected by the Commission, 
which specifically declined to judge the O’Brien broadcast 
on the basis of its supposed partisan tone, and indeed 
conceded that the presentation of partisan debate serves 
the public interest.** To hold otherwise would be to trans- 
gress the First Amendment. Partisan discussion is at 
the heart of the First Amendment, which embodies the 
nation’s commitment to vigorous and even caustic public 
criticism. New York Times Co. v. Sullivan, 876 U.S. 254, 
270 (1964). Contrary to RNC’s suggestion, the public 
interest is not served by the elimination of such partisan 
debate—by either political party. 


Nor is the suppression of partisan debate necessary to 
protect the President’s right and duty to communicate 
with the American public. It is surely fanciful to sug- 
gest that the President will be inhibited by the broadcast 
of partisan responses. Indeed, it is not the presentation 
of replies to Presidential broadcasts that threatens 
to inhibit robust political debate; it is the Commission 


A. 36; CBS Br. 5. This policy was subsequently endorsed by the 
Commission. Democratic National Committee, 25 F.C.C.2d 216, 
228-30 (1970), petition for review on other grounds pending, D.C. 
Cir. No, 24,537. Under that policy, RNC has been entitled at all 
times since the July 7 broadcast to purchase fund solicitation spots 
comparable to those purchased by DNC. 


22 RNC Br. 9. 
73 September 24 Opinion, {[ 22, A. 311-12; Gov't Br. 8, 19-20. 
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order in the present case that, if it is permitted to stand, 
threatens this result. As the RNC statement quoted 
above plainly implies, the result of the Commission’s or- 
der may be to deter licensees from presenting broadcasts 
of the type involved here. Under the order, such broad- 
casts will trigger a right to reply for the President’s 
party, and thus merely recreate the imbalance they are 
intended to correct. Hence, there will be little purpose to 
presenting such broadcasts in the first instance. 


Ii. The Commission's Ruling in this Case Is Irreconcilable 

with its Earlier Hays Ruling. 

In 1968 the Commission ruled that a broadcast by Re- 
publican Congressional leaders in response to President 
Johnson’s State of the Union address did not give rise to 
any reply-to-reply rights for a Democratic Party spokes- 
man. Letter to Hon. Wayne Hays, Commission Ref. No. 
8330-S; C2-105 (1968). Before the Commission, RNC con- 
ceded that the Hays ruling was squarely in point, but 
argued that subsequent developments made clear that it 
had been incorrectly decided and would be decided dif- 
ferently today.*' In its September 24 Opinion, on the 
other hand, the Commission made clear that Hays was 
still good law, although the Commission failed to indicate 
any basis on which that decision could be reconciled with 
the decision under review here.” 


Now, before this Court, both RNC and the Commission 
are finally forced to come to grips with the problem of 
reconciling Hays with the Commission’s decision in this 
ease. The distinctions between Hays and the case at bar 
advanced by RNC and the Commission are completely 
inconsistent. Neither can withstand scrutiny. 


74 A, 274. 


25 September 24 Opinion, { 23 n.16, A. 312. See CBS Br. 14-15, 
23-24. 
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RNC, which has previously chosen to admit that Hays 
was directly in point but had been overruled sub silentio, 
now argues that the Hays ruling is “clearly distinguish- 
able, of course, in that Republican spokesmen had been 
given time only to respond to the issues raised by the 
President’s State of the Union address which had just 
been broadcast, not for any purpose they might wish.” ** 
On the other hand, the July 7 broadcast at issue here, ac- 
cording to RNC, represented “an unrestricted gift of 
broadcast time.” ** In short, RNC argues that the issues 
were adequately specified in Hays, but not in the case at 
bar. 


We showed in our opening brief that the “specification 
of issues” rationale of the Commission provides no basis 
for distinguishing Hays.** There was no actual specifica- 
tion of issues in the Hays case. Since the Republican 
Congressional leaders in the Hays case were invited to 
present their views on the State of the Union—a con- 
cept encompassing all national issues of importance— 
they were, in effect, invited to speak on any issue they 
chose. As a review of their broadcast will indicate, 
they chose to treat a range of issues at least as broad, 
if not broader, than the range of issues covered in the 
O’Brien broadcast. 


The Commission has gone far toward abandoning the 
“specification of issues” rationale before this Court. Un- 
doubtedly recognizing the weakness of this distinction, 
the Commission apparently concedes that the issues to be 
discussed are not “specified” by CBS or the other net- 
works when they invite responses to Presidential State of 
the Union addresses. Thus, in discussing the Democratic 


26 RNC Br. 32-33. 

"7 RNC Br. 33. 

°° CBS Br. 23-26. 

79114 Conc. REC. 882 (1968), reproduced at A. 266-69. 
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response to President Nixon’s 1970 State of the Union ad- 
dress, the Commission states: “The response was partisan 
and the networks may well have not specified the issues 
to be covered, but the key is that the program was in 
fact responsive to the President’s speech on the issues.” * 
The Commission distinguishes Hays, as it distinguishes 
the Democrats’ response to President Nixon’s 1970 State 
of the Union address, solely on the ground that those 
broadcasts were in fact “responsive” to Presidential ap- 
pearances, while the O’Brien broadcast at issue here was 
not. Nothing in the Hays ruling, however, suggests that 
the “responsiveness” of the broadcast had anything to do 
with the decision. In any event, as we have shown in 
Part I above, the O’Brien broadcast was in fact “respon- 
sive,” and this case therefore cannot be distinguished from 
Hays on that ground. 


Thus, the Commission has declined to overrule, and has 
failed to distinguish on any rational basis, a prior deci- 
sion squarely in point. For this reason alone, under the 
authorities cited in our opening brief," its decision in this 
case must be reversed. 


CONCLUSION 


The Commission has ruled that the presentation of a 
single 25-minute broadcast by the Chairman of DNC on 
issues previously discussed by the President in numerous 
broadcast appearances gives rise to reply-to-reply rights 
for a Republican spokesman. This result is arbitrary, 
capricious and without rational foundation. Thus, if 
this were an ordinary case involving economic regula- 
tion by an administrative agency, the agency’s decision 
could not stand. Still more stringent standards apply 
when an agency issues rulings affecting freedom of speech 


% Gov’t Br. 20. 
31 CBS Br. 25-26. 
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and press. If the Commission is allowed a “free hand to 
vindicate its own idiosyncratic conception of the public 
interest or of the requirements of free speech,’ serious 
First Amendment questions would be raised. Red Lion 
Broadcasting Co. v. FCC, 395 U.S. 367, 395 (1969). 


For the reasons set forth above and in our opening 
brief, the orders of the Commission under review should 
be set aside. 
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